Every month I summarize the most important probate cases in Michigan. Now I publish my
summaries as a service to colleagues and friends. I hope you find these summaries useful and I
am always interested in hearing thoughts and opinions on these cases.
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Abuse of Discretion

This is a matter where the Court of Appeals felt the lower court abused its discretion in an issue
of attorney fees. It is a good discussion about fees, the applications of the burden involved, the
assessment of costs and the role of a Guardian Ad Litem.
Appellee was the guardian of an incapacitated adult. She asked the court for permission to use
some of her Ward’s money for a variety of things. 1 The Probate Court appointed a Guardian Ad
Litem (Appellant) who recommended inter alia a special needs trust. He charged $3,000 for
preparing the Trust. The Appellee asked to see a statement. The Probate Court said:
“In its opinion $3,000 was reasonable for a special needs trust, if you made the
attorney go to the trouble of giving you a bill I am going to let him bill at what he
would bill “a regular client” and you and not the trust will pay the bill.”
All of which happened.
The Court of Appeals said that you can’t penalize someone for asking for a bill, which you have
the right to do (Krueger Estate, 176 Mich App 241). This was punitive. It was, therefore, an
abuse of discretion. Determining a fee of $3,000 to be reasonable, with no proofs before it, was
an abuse of discretion. Determining in advance the normal hourly rate for a greater amount was
an abuse of discretion.
Tendering a bill, showing an hourly rate, is not the only thing that is necessary for an attorney to
sustain his burden of proof of reasonableness. Also, you can’t charge an opponent with fees for
the fee(s) of an attorney, which fee was incurred in sustaining his own burden of proof.
This is a good result.
But Query: What business does a Guardian Ad Litem (“GAL”) have in writing a Trust for
someone else’s client without retention by the client? A GAL has statutory immunity. The
statutory immunity was never intended to give a GAL, acting as an attorney for someone other
than himself, protection against liability. Supposed the Trust did not qualify as a D4A Trust?
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Query: What was a guardian, for an adult, doing with money in the first place? This does not appear to be a DDP
guardian of the estate.
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Why not apply In re Sloan? Assuming arguendo that Sloan doesn’t apply to GAL’s per se,
clearly it would apply to a GAL acting as an attorney.
The Appellant, as an individual, was not a party. The court had no jurisdiction to make an
interested party, or a non party, pay someone else’s attorney fee. Also, if they did have
jurisdiction to make a guardian pay the attorney fee, as the special needs trust already had the
money, that amounts to assessing personal liability for this guardian – odd?
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