Every month I summarize the most important probate cases in Michigan. Now I publish my
summaries as a service to colleagues and friends. I hope you find these summaries useful and I
am always interested in hearing thoughts and opinions on these cases.
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MAJOR LEAGUE STATS:
The surprises of the 2010 Season:
True baseball cognigenti or fans of the players noted in this article might not have been surprised
at their 2010 season. I was.
First, Josh Hamilton many know of his addiction problems and he is blessed to have overcome
them. Kudos to the Texas Rangers who celebrated their ALCS victory with ginger ale rather
than champagne. It is no surprise to me that he was a great ball player, but this year shows how
great, a .359 batting average, 32 homers and 100 RBI. Let’s put this into context. Josh is 29
years old and his .359 places him third – tied with Nap Lajoie for batting average by a 29 year
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old. He jumped from .268 to .359 for 91 points. I know of no list for “jumps” but I do recall
one, Carl Furillo, Jr., .247 to .344 for .97. Furillo dropped to .294 the next year which will be a
good touchstone to measure Hamilton’s 2011 season.
Then there is Jose Bautista who went from 13 homeruns to 54. True he had nearly twice as
many at bats, but that’s quite a leap. Next year we’ll see if he was a one year wonder.
Finally, Dave Price of Tampa Bay 10 to 19 wins, 102 to 188 strike outs, and a drop in ERA from
4.42 to 2.72.
Who surprised you?
REVIEW OF CASE:
Reference Files:

Jurisdiction of Probate Court for Eviction
Standard on Appeal – Sanctions

This reviewer will only be dealing with two legal doctrines of import in this review. The facts
represent a litany of charges which were either rejected by a Probate Court or not pleaded or
preserved on appeal.
Two legal points are of interest. A District Court action was begun for eviction by the fiduciary.
The action was transferred to the Probate Court, and an eviction was ruled proper. The Court of
Appeals does not say that the Probate Court had jurisdiction to entertain an action for eviction,
only that they did not have jurisdiction, and:
“The purpose of the concurrent jurisdiction is to simply the disposition of
an action or proceeding involving a decedent, protected individual(s), a
ward’s or trust’s estate by consolidating the probate and other related
actions or proceedings in the Probate Court.”
“…Thus we conclude that it was not error to consolidate these proceedings
In the Probate Court.”
I would have preferred a statement that it was proper and phrased it in the affirmative.
We often discuss this among practitioners as to the ability of a fiduciary to evict a tenant in an
action before the Probate Court. I do not know that the Court of Appeals would have ruled the
same way if the matter had not begun in District Court and was consolidated into the Probate
Court. It is hopeful that the decision would have been the same had the eviction begun by way
of motion out of the Probate Court.
As to issues of standard on appeal, the Court of Appeals appropriately cites In re Temple Trust,
278 Mich App 122 to the effect that findings of fact are reviewed for clear error; while court’s
dispositional rulings are reviewed for an abuse of discretion. Abuse of discretion is
appropriately defined as “a finding outside the range of principled outcomes.”
Sanctions are reviewed de novo, but the standard of de novo is “clear error” and the Court of
Appeals cites Schadewald v Brule, 225 Mich App 26 (1997).
An interesting argument that was not preserved on appeal is whether an estate, leasing property,
requires a landlord license.
AAM:jv:#673006v1
Attachment
2

