Every month I summarize the most important probate cases in Michigan. Now I publish my
summaries as a service to colleagues and friends. I hope you find these summaries useful and I
am always interested in hearing thoughts and opinions on these cases.
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MAJOR LEAGUE STATS:
What is your favorite hit? Mine is the double; preferably with runners on first and second. Two
runs score and the batter is left in scoring position. Little is written about the double. It lacks the
sex appeal of home run and batting averages.
So, let’s dedicate this piece to the double. Most fans know the top four lifetime homerun hitters
and highest batting averages. The top four doubles hitters are Tris Speaker (792), Pete Rose
(746), Stan Musial (725) and Ty Cobb (724). On a 162 game per year average, Speaker still
ranks first at 46, Cobb and Musial at 39 per year and Rose 34. The most doubles by a batter in a
game is four. Most doubles by two brothers, the Waners, 884; by three brothers – the DiMaggios
at 906. The stadium with most doubles per game, this year 1.276 at Coors Field Denver. Most
doubles in a season Earl Webb at 67.
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Total doubles are really on the rise. The 1960’s saw both leagues average about 4400, in the
2000’s, you guessed it – the total doubled to 8800!
REVIEW OF CASE:
Reference Files:

Contempt of Court
Lack of Jurisdiction – Court of Appeals
Parties Bound by Court Orders
Interested Parties to Remove Conservator

Richard married Appellant and they had a child, Kayla. The couple divorced. Richard married
Appellee then died. Appellee became Decedent’s Personal Representative and Appellant,
Kayla’s, conservator. Appellee sought a court order in the decedent’s estate to retain a law firm
and pursue an action for wrongful death. Appellee served Appellant with the Petition for
Retention of Counsel, as an interested party, as the child had potential wrongful death rights.
Michigan allows wrongful death actions only through a personal representative. Texas allows
interested parties to bring separate actions. After the Michigan Court ruled, Appellant, as
conservator and next friend, hired a Texas firm to bring an action in Texas. Appellee moved for
and obtained a contempt order against Appellant in the decedent’s case ($45,000 in fees) and
sought for and obtained a removal order of Appellant as conservator. A separate order directing
Appellant to assign the Texas action to Appellee was coupled with a further action on that order
was moot.
The Court of Appeals said that:
1.

It can raise jurisdiction issues sua sponte (has a duty);

2.

A final Contempt Order (though “final”) is properly appealed to a Circuit Court absent
certification by a Probate Court, pursuant to MCR 5.801 (F) that there was a controlling
issue of law.

3.

Though the Court of Appeals had no jurisdiction to review the Contempt Order (and
dismissed the appeal; thus sustaining it by implication) it could review it in the context of
conservator removal as it was the sine qua non of the granting of removal.

4.

Contempt powers were reviewed, including the power to jail or fine for violation of an
Order of Civil Contempt. The fine may include indemnification.

5.

Civil contempt requires “preponderance,” criminal “clear and unequivocal” evidence of
violation(s).

6.

Issuance of a Contempt Order is reviewed for abuse of discretion.

7.

Civil contempt can arise from “neglect” as well as a willful violation of Court order(s).

8.

A conservator may be removed for good cause and that is reviewable for abuse of
discretion. Contempt is good cause.

9.

Contempt rulings are discretionary.

10.

Probate decisions are reviewed on the record not de novo, MCL 600.866 (1) – In re
Temple, 278 Mich App 122 (2008).

11.

MCL 700.1403 (b) (ii) makes both the conservator and her Ward bound by a decision in a
decedent’s case as the decision binds “persons interested in undistributed assets.”
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12.

A wrongful death action is an asset of the estate.

13.

The conservator who felt aggrieved by the order, in the decedent’s case, should have
appealed the order not disregarded it.

14.

A conflict of interest does not arise merely because a dispute arises which a court can
resolve.

15.

A personal representative need not assert the claim of an interested party in a wrongful
death action that might harm the action, but should bring the matter to the court’s
attention.

16.

A personal representative has an interest to remove a conservator of an heir but not to
terminate a conservatorship.

LESSONS LEARNED:
1.

Too often personal representatives proceed with wrongful death actions without obtaining
a court order. This is not inappropriate, but without a court order Appellee could not
have gotten the expeditious relief she got here. Appellant was held in contempt of court
not because she didn’t follow Michigan law, but because she violated a court order.

2.

An heir cannot violate (interfere with) an order directing a personal representative to do
or not do something.

3.

In re Powell, giving deference to the rights of a next friend is properly distinguished as
the appointment of next friend. That was prior to the appointment of a conservator.

4.

I approve of the finding that a personal representative need not denigrate his wrongful
death action by asserting a claim of an interested party if it would cause such denigration.
I disapprove of the caveat that he should bring the matter to the attention of the court:
(a)

Which court?

(b)

What if the defendant learns of the petition and the action is denigrated indirectly?
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