Every month I summarize the most important probate cases in Michigan. Now I publish my
summaries as a service to colleagues and friends. I hope you find these summaries useful and I
am always interested in hearing thoughts and opinions on these cases.
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MAJOR LEAGUE COMMENTARY:
Justin Verlander’s no hitter led me to write an analysis of no hitters by month. Please recall that
Justin went 5 1/3 innings without allowing a hit in his next game.
There has only been one man, in the history of baseball, to throw two consecutive no hitters. It
happened in 1938 when Johnny Vander Meer, pitching for the Cincinnati Reds, did it against
Boston and Brooklyn. Many say that the dim lights of Ebbets Field came to his assistance in the
second game.
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But, who came next closest? The answer is another Cincinnati pitcher by the name of Ewell
“The Whip” Blackwell. Standing 6 ft. 6 inches, at a time when that kind of height was most
unusual, he threw a wicked side arm fastball. On June 18, 1947, he too beat the Braves, and who
did he face next? Just like Vander Meer, he faced Brooklyn. With two outs in the bottom of the
9th he faced Eddie “The Brat” Stankey. The Brat singled off the Whip.
One of the best ways to judge how frequent no hitters occur is to compare them to other
phenomena. There have been 271 no hitters. Compare this to hitters who have hit three
homeruns in one game. That has been done 472 times by 345 different players. This is a little
less than a 2-to-1 ratio. Since 1920 there have been 29 occasions in which a player has hit three
triples in one game. This shows how odd that phenomenon is. The closest statistic to no hitters
is a compilation of those players who have hit for the cycle. There have been 291 players who
have hit for the cycle, which closely parallels the 271 no hitters. There have been 672 triple
plays.
Thus we have a statistical rarity, but not the most rare.
REVIEW OF CASE:
Reference Files:

Interest on Bequest(s)
Settlement Agreement

This is a neat little case with the proper result and good reasoning by both the Lower Court and
the Court of Appeals.
Appellant entered into a settlement agreement. Although it doesn’t say so, one assumes that the
$400,000 due Appellant under the Settlement Agreement was a reduction from her claim. The
Settlement Agreement provided for payment after the resolution of tax issues. Appellant sought
interest based on EPIC, which provides for interest on a bequest one year after death; the Probate
Court declined to impose interest because of stay orders and because of the terms of the contract
which provided for payment only after the extinguishing of tax liabilities. Hence, interest would
only run one year from that date and not from the date of death.
The Court of Appeals affirmed and said that if there were to have been an award of interest that
the Lower Court’s reasoning was proper as to tolling. The Court of Appeals went on to say that
because the agreement did not provide for interest, and because the agreement was a contract, it
should be enforced according to its terms and since it did not provide for interest – there should
be no interest.
The statement that no interest is due because it was not provided for in the contract is one with
which I could not totally agree. If the contract failed to provide for interest, I believe we should
look at other law to find out if interest would be due, as did the Wayne County Probate Court.
Suppose Comerica had held up payment for 10 years – would there be no interest?
Trusts like Settlement Agreements are contracts and even if a Trust does not provide for the
payment of interest, EPIC does, and interest is due. Therefore, we would apply EPIC to the
Settlement Agreement just as we would apply it to the Trust. This would prevent a wayward
trustee from holding the money in perpetuity, as value of the dollar declined. I don’t think we
can draw an inference in this case from the absence of language in a Settlement Agreement.
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Using the above methodology would alleviate the necessity of an ad hoc rationale of looking at
what is proper under the circumstances. Under Michigan Law, Settlement Agreements are read
to be part of the Trust and the Settlement Agreement in the instant matter merely delayed the
time of payment. Hence, the Settlement Agreement should be deemed part of the Trust and
interest due, except for the reason set down by the Lower Court.
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