Every month I summarize the most important probate cases in Michigan. Now I publish my
summaries as a service to colleagues and friends. I hope you find these summaries useful and I
am always interested in hearing thoughts and opinions on these cases.
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STATE OF MICHIGAN COURT OF APPEALS

MAJOR LEAGUE STATS:
Today is April 13th. It is the day when Pete Rose got his 4000th major league hit in 1984. Today,
April 13, 2011 another player was assured the same legacy as Pete Rose. Today Barry Bonds
was convicted of obstruction of justice and he has equaled Pete Rose’s infamy; barring himself
from the Hall of Fame.
Gone are the manifest achievements each produced which added facets to baseball’s great
diamond. Those facets are now clouded by off diamond actions of overstepping the bounds of
society.
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STATE OF MICHIGAN COURT OF APPEALS
John W. Conforti Trust –continued–
Why did it happen? Not the use of steroids but the lies about it. Not the gambling but the lies
about it. In my opinion it is because of the arrogance brought on by success, which comes from
being on the pinnacle of fame:
“I am the king of my world. I receive so much adulation and homage that when I
step into your world, the real world, your rules do not apply. My hubris and my
talent allow this. I can’t let my following of your rules allow me to tell the truth
when it mars my achievements in my world.”
It is not the wealth of Rose and Bonds that led them to arrogate themselves above the norms of
society, though I am sure that was a factor. It is being made a titled noble in a land that had
reason to abolish titles of nobility in 1787. Iconic stature does not carry with it exemptions from
the laws of society. So, therefore, we are to blame also for allowing ourselves to bestow the
stature upon men who play a boy’s game while the everyday working person must think of the
consequences of their acts in the world in which they live.
A sad day.
REVIEW OF CASE:
Reference Files: Sanctions
Attorney Liability
This is one of the strongest Lower court and Court of Appeals’ Affirmation I have read,
imposing liability on fiduciaries and their attorneys for fiduciary wrongdoing.
Appellant, client/fiduciary, through an attorney, accepted a mediation award. When it came time
for payment the trust had no funds. The Macomb County Probate Court sanctioned attorney and
fiduciary for the total amount of Appellee’s attorney fees; not for failure to pay the sanctions but
for the conduct of the fiduciary.
The Lower court made the following findings of fact to support its award of sanctions:
1.

There was $275,000 in unauthorized withdrawals by Appellant/Client.

2.
That the client filed and signed an accounting, also signed by the lawyer as a lawyer;
showing that the only disbursement, apparently to the Appellant was $5,194. In reality, the
entire bank account at that time, listed as $125,000, had been depleted.
3.
That the attorney filed a Case Evaluation Summary that said that there were sufficient
assets to make distributions and attached the aforementioned accounting, which did not disclose
the true withdrawals.
The attorney pleaded good faith belief based upon reasonable inquiry.
4.
That the attorney knew or should have known there was no money to pay the mediation
award and further that “they engaged in a concerted effort… to avoid (Respondent’s) (note
apostrophe; references to client) financial responsibility.”
5.
Respondent embarked upon persistent untenable positions as evidenced by pleadings and
testimony, much of which was fraught with fabrication of facts, figures and distorted values.
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John W. Conforti Trust –continued–
The Court of Appeals found that that the sanction award of the Lower court, which they
sustained, was not for the failure to pay the mediation award but for the reasons set forth in
number five above.
Though an unpublished Opinion I believe this case has import. When you are an attorney for a
fiduciary be careful. Though the court didn’t say what was reasonable inquiry they clearly said
attorney’s actions in this case were not. The Court of Appeals, in affirming the Lower court, is
adopting the Lower court’s language of “knew or should have known.” “Should have known”
clearly would have included some verification of funds.
Note the duality of both the attorney signing the account and the mediation summary. (The
account I am sure was signed as attorney and not as fiduciary.) Please also note that the
Appellee in the lower court relied upon MCR 2.114 and not MCR 5.114, which includes MCR
2.114 and allows for contempt for “knowingly” making a false declaration. This would have
applied to the fiduciary, but even here would have been problematic, as against the attorney.
Note that even though an account may not be a pleading that MCR 2.114 applies to documents.
The lower court, and thus the Court of Appeals, relied upon MCR 2.301G which, although
similar to MCR 2.114 and 5.114 deals with similar actions in discovery. Since an account and
mediation summary are not discovery, both courts’ reliance is, in the author’s opinion, an error.
It is a harmless error because of MCR 2.114.
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