Every month I summarize the most important probate cases in Michigan. Now I publish my
summaries as a service to colleagues and friends. I hope you find these summaries useful and I
am always interested in hearing thoughts and opinions on these cases.
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BASEBALL RULES:
I am pleased to offer another guest editorial by baseball fan extraordinaire and probate maven
Walter Sakowski.
DO YOU KNOW YOUR RULES?
Many times, a pitcher will use his spikes and dig out an area in front of the pitching rubber to
allow the pitcher to obtain better leverage (push off) on his delivery to the plate. Some pitchers
will go an inch or two deep, resulting in the mound sticking up. As an umpire, rule on this play.
The pitcher digs out the rubber resulting in the rubber standing above the ground approximately
an inch and one-half and the batter hits a line drive right through the pitcher's legs that hits the
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rubber and rolls directly into the on-deck circle, hitting the batter that is waiting to bat next. The
ball does not touch any player in the field, but rolls along the ground in the infield, across the
foul line and hits the on-deck batter. FAIR OR FOUL? If it is fair, since it hit a player in the ondeck circle, does the batter get a single, ground rule double, etc.? Answer at the end of this
article.
FACT OR FICTION?
In 1927, the Babe Ruth was at his heyday and as lore goes, was quite a party animal. During
spring training in 1927 in St. Petersburg, Florida, the Babe tied one on the night before an
exhibition game and did not show up to the exhibition game until the sixth inning. As is the
propensity for the weather patterns in Florida, an afternoon shower developed that lasted for
about fifteen minutes and the game was halted due to the rain. Meanwhile, the Babe, although
not feeling too well, did get dressed to play and came strolling into the dugout in the eighth
inning. After being berated by his manager, Babe was inserted as a pinch hitter in the bottom of
the ninth inning. By this time, it was starting to get dark and remember the ground was quite wet
from the fifteen minute deluge.
On the first pitch, the Babe took one of his mighty swings, connected, and went into his famous
homerun trot. None of the outfielders moved, but the Babe waddled around the bases and the
umpire signaled a home run. The Babe crossed the plate and the Yankees won the exhibition
game.
I can hear you asking yourself, nothing unusual about the Babe winning a game with a home run,
but this one has a small twist. As I stated, it was starting to get dark and the ground was quite
muddy due to the rain. The Babe took his swing and instead of hitting a home run, chopped the
ball down into the mud right in front of home plate. Because the ground was muddy, it went into
the mud and covered itself up. The groundskeeper after the game was raking the mud out in front
of home plate to get it ready for play for the next day and discovered the ball there. The
groundskeeper went to talk to the Babe who vehemently denied that he hit it there and claimed
he hit a home run. Lore has it that the Babe uttered this denial with a twinkle in his eye.
Although the Babe hit many a home run in gigantic, ‘ruthian’ distances, this may be the shortest
homerun in major league history. FACT OR FICTION? You must remember that it was the
Babe who did this and it is an attorney who wrote this short article.
In answer to the ruling of fair or foul? The rules state that the ball must hit a player in fair
territory and/or pass first or third base and hit in fair territory. The rubber is part of the field and
hence, the ball did not pass first or third base in fair territory nor was it touched by a player in the
field, hence, foul ball.
REVIEW OF CASE:
Reference Files:

Contract to Make a Will
Claims – Gratuity
Form Over Substance

Plaintiff allowed his mother and her husband (evidentially not his father) to live in his house.
The couple made mortgage payments. After the husband died the wife, Plaintiff’s mother,
continued to live in the house and make mortgage payments until the mortgage was paid off.
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Plaintiff claimed that he had an agreement with his mother, as a matter of contract that the rental
would be paid after she died. He also cited promissory estoppel, quantum merit and other claims.
The Lower Court granted summary disposition in favor of the mother’s estate. It theorized that
since the contract would have been enforceable, only post mortem, that it constituted a contract
to make a Will and thus must be in writing.
The Lower Court disposed of the balance of Plaintiff’s claims because of the special relationship
between the parties. Although it was not articulated what this meant, there is a presumption of
gratuity when services are rendered by parties who are related. The Court of Appeals affirmed.
Plaintiff articulated in both the Lower Court and Court of Appeals a difference between a
contract to pay consideration post mortem and a contract to make a Will. I believe that the Court
of Appeals grasped the distinction, but never the less found and cited law to the effect that, since
the terms of payment come due after death, the agreement constituted an alleged contract to
make a Will, and thus under EPIC had to be in writing. The Court of Appeals cited In re McKim
Estate, 238 Mich App 457 in support of its theory. This annotator can see certain distinctions.
There is a difference between “I will give you a devise” and “I approve your filing a claim
against my estate.” For one thing, a creditor is preferred over a devisee. Regardless, we at least
have a finding, unpublished though it is, that guides the practitioner in how to interpret anything
that comes due after death.
The Plaintiff raised two other issues:
First, that the court applied the applicable law even though it wasn’t raised by the other party.
The Court of Appeals cited People v Lanzo Construction Company, 272 Mich App 470
(2006) and said that the court was entitled to raise issues.
Second, Plaintiff contended that his case should have construed under contract law rather
than contract to make a Will law because that is how he labeled his cause of action. The court
appropriately found that labels for causes of action are not dispositive, because that would
exalt form over substance and the court cited Norris v City of Lincoln Park Police Officers,
292 Mich App 574 (2011).
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