Every month I summarize the most important probate cases in Michigan. Now I publish my
summaries as a service to colleagues and friends. I hope you find these summaries useful and I
am always interested in hearing thoughts and opinions on these cases.
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My annotations are being sent to members and friends of the firm whom I feel have an
interest in keeping up with the latest decisions in the areas of probate law, Wills and Trusts.
Despite your apparent interest, some of you must feel that these annotations are a wee bit boring.
To remedy this situation, I am going to put on another hat, that of my being a member of SABR,
the Society of American Baseball Researchers. I will open each legal review with an overview
of a statistical issue in the same, overly opinionated, way I approach the law.
MAJOR LEAGUE STATS:
It is mid-winter of 2010 and the „hot stove league‟ is heating up. The time has passed to
stop speaking of last season and to look forward to next season. One of the things that interest
me most are the top 20 home run hitters of all time, and what current players are moving into that
category. This year no new players will pass the 500 home run barrier. One new barrier which
should be passed is by Albert Pujois, who now has 366 dingers and should pass 400.
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Ken Griffey, Jr. now has 630 homeruns and is 5th on the list, but is unlikely to catch
Willie Mays who has 660. This could be Junior‟s last year. Alex Rodriquez has 583 homeruns
and should pass 600. If he passes 609, which he should, this will put him in 6th place, ahead of
Sammy Sosa and behind Griffey. Jim Thome is in 12th place with 564 homeruns and is likely to
move into 9th place, passing Rafael Palmeiro and Harmon Killebrew and possibly even Mark
McGwire. Manny Ramirez has 546 homeruns and could rank as high as 12th if he passes 563
homeruns.
One other interesting note, of which I am sure you are aware, when Babe Ruth hit his 60
homeruns in 1927 ground rule doubles counted as homeruns. Babe Ruth hit none, but in 1961
Roger Maris hit two (2).
REVIEW OF CASE:
Reference Files: Constructive Trusts
Unconscionable Circumstances
Extrinsic Evidence
Improper Distributions
Innocent Misrepresentations
Acquiescence
(Kudos to Tom Trainer and Joseph Buttiglieri of this firm who prevailed in this case.)
This case arose out of an alleged improper distribution, by a bank Trustee to individuals
from a marital trust of a deceased Settlor which should not have been funded ab initio. The
Court of Appeals affirmed the lower court‟s ruling imposing a constructive trust on the funds
held by the distributee:
1.
Grantor of an initial trust died. His trust bifurcated into a martial and family trust to a full
extent of the tax credit “if” it would save estate taxes; if not, all was to go to the family trust.
2.

The found fact was that there would have been no tax savings.

3.

The marital trust was funded anyway, improperly.

4.
Successor trustees transferred monies out of the marital to spouse‟s own trust; thence to
Respondents.
5.
Surviving spouse died and the family trust distributees objected and plead against the
bank for surcharge and recipients to impose a constructive trust.
6.
The lower court did not surcharge the bank, but imposed a constructive trust on the
recipients and the proceeds.
The Court of Appeals reiterated well settled law, the fact finding is reviewed under the
standard of “clearly erroneous” and interpretation is reviewed “de novo.” The Court cites
Kremlick to allow trial courts to use extrinsic evidence to establish ambiguities. The Court of
Appeals found no ambiguity and said “…„if‟ estates taxes will be reduced” was a condition
precedent to funding the marital trust and, therefore, the funding of the marital trust was
erroneous.
The Court of Appeals then goes on to consider extrinsic evidence, though not necessary,
and finds the extrinsic evidence as to the Settlor‟s intent supportive. I do not believe it is
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advisable for an Appellant Court to do this, because a future court might be tempted to use
unnecessary extrinsic evidence if it attempted to mitigate against what was, apparently, a clear
object of Settlor.
The Court of Appeals next summarizes the pertinent established law in a cogent manner.
1.
Property need not be wrongfully acquired for the imposition of a constructive trust. It is
sufficient that it be “unconscionably withheld OR that the recipient is unjustly enriched.” Unjust
enrichment is defined as the receipt of a benefit which would be inequitable to retain.
2.
The Court of Appeals then gives us some basis for future applicable of the Doctrine of
Unconscionable Circumstances. The reader might recall my annotation of the Philip Payment
matter, which is dated/sent January 7, 2010. In that annotation I review two Supreme Court
cases, cited by the Payment court. The first is so overly malignant, as to not be of value, because
no one could act in such an unconscionable manner and the second in which the defendant was
too blameless, as to not be unconscionable. The instant court:
A.
Found that since the bank made a mistake in funding the marital, and not the
family trust that there was an improper payout.
B.

Wrongful payment was the issue and not wrongful acquisition.

C.

Yet the actual ruling:
“Moreover we conclude that the trial court correctly ruled that the
Petitioner‟s share of the property should be placed in a constructive
trust because Respondents were unjustly enriched and if not
returned would be unconscionably withheld.”

What the Court of Appeals is doing is saying because there is an improper payout by the
bank there is a rightful acquisition by the distributees and retention would be unconscionable.
This is guidance. In the previous cases, you had wrongful acquisition and wrongful‟s retention.
The court is blending the „OR‟ of unjust enrichment and unconscionable circumstances and is
finding that unjust enrichment is an unconscionable circumstance for which a constructive trust
will be imposed.
The Court of Appeals also cites another Michigan Supreme Court case which is better
than the two cases cited by the Philip Payment court, because it does add some meat to the
definition of unconscionable circumstances. The Court of Appeals, here, cites Bruso v Pinquet,
321Mich 630 (1948). The Bruso case gives credit for the Doctrine of Unconscionable
Circumstances to Pomroy on Equity and the use of constructive trusts, even when there is a legal
remedy. The unconscionable circumstance in the Bruso case was the withdrawal, by the wife,
from a joint account she had with her husband (no reference is made to an account of
convenience) which she had a legal right to do. Wife then transferred the monies to herself and a
niece, who “induced this fraud.” There is good language on one spouse‟s duty to another and the
failure to observe that duty. Also, the Court makes an interesting statement that silence is a
badge of fraud. “It is no hardship upon an honest man to require a reasonable explanation of
every suspicious circumstance.”
True the Defendants shipped the Plaintiff off to a nursing home and left him without
funds. In light of the fact that the spouse had a legal right to withdraw, one can justify this
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decision only by looking upon this as a wrongful retention case rather than a wrongful
acquisition case, though the Court lay emphasis upon both.
3.
Innocent Misrepresentation does not apply to this case, as the fraud must be in the
making of the contract (esse contractus) and not in the carrying out of the contract.
4.
Any bank wrongdoing was not presented in the statement of questions presented. This is
too bad. What if Respondents were impecunious? The practitioner should not abandon this
issue if applicable to their own cases. The bank should have known better. The Court of
Appeals should have mentioned, at least, Probate Judge Wood‟s proper imposition of fees
charged against the bank for the attorney fees wrought by the mistake of the bank. (Lower court
action related to me by Tom Trainer).
5.

One cannot rely on a document one denies existed. This is a good equitable doctrine.

6.
The time period in question, a few years, did not amount to legal acquiescence which
would have barred relief. The case cited by the Court of Appeals found acquiescence after a 30
year delay.
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