Every month I summarize the most important probate cases in Michigan. Now I publish my
summaries as a service to colleagues and friends. I hope you find these summaries useful and I
am always interested in hearing thoughts and opinions on these cases.
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BASEBALL COMMENTARY:
“Josh Hamilton”
How about that Josh Hamilton? Four homers in one game! Only the 16th time in MLB history.
Who didn’t achieve this feat? Bonds didn’t, Aaron didn’t, Ruth didn’t, Rodriquez didn’t,
Griffey, Jr. didn’t, Sosa didn’t, Thome didn’t, Frank Robinson didn’t and Mark McGuire didn’t.
These are nine of the top 10 homerun hitters, lifetime. The only one of the top 10 players to
accomplish the feat is Willie Mays. Also, although it is Mays, he is ahead in all Triple Crown
categories. Josh – stay sober and keep going.
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REVIEW OF CASE:
Reference Files:

Joint bank accounts – proper party Plaintiff and how to set aside transfer
Mental capacity setting aside bank account
Mental capacity setting aside Deed
Mental capacity setting aside Will
Fraud
Conversion
Raising objections to judgment not supported by fact
Raising objections to jury instruction
Medical over lay and lawyer’s testimony
Basis of going to trier of fact
Undue influence – diminished capacity – “Johnson Curve”

The instant case is replete with many issues with which a probate attorney deals, they are listed
above.
The facts are classic and simple. Decedent had one object of bounty – Plaintiffs, and changed
over his bank account, land and Will to another, Defendant. Overlaid is a claim of mental
incapacity, diminished mental capacity, undue influence, fraud and conversion. Decedent had a
minor stroke, and had later driven his car into a tree. Medical records support reduced cognitive
function. Expert testimony shows inability to handle affairs to the extent that the slightest
influence is undue influence. Juxtaposed was lay testimony of bankers and lawyers to the
contrary. Plaintiff won by jury verdict in the Lower Court. Defendant did not move for
judgment notwithstanding verdict.
LESSON LEARNED: Convincing Plaintiff medical is sufficient to support reasonable basis for jury
verdict involving cognitive issues.
REVERSION: When Decedent switches from one joint holder to another, it is the previous owner
who is the proper party Plaintiff. As with a Will, the beneficiary of an antecedent’s Will has
standing to attack the subsequent Will.
Query: Is this theoretically possible? Consider the following – lack of mental capacity renders
nugatory two actions; the dissolution of the first joint account relationship and establishment of
the second.
In order to render the first nugatory, need not the estate be a party Plaintiff or Defendant in an
action for rescission? The reader is alerted to another unpublished Court of Appeals’ case of In
re Daniel Manners – 10/21/11, reviewed by me 1/9/12.
STANDARD OF PROOF: We know the new Trust Code places the same competency standard on
Trusts as Wills, but nothing else changes regarding the standard of competency on contracts.
The Court of Appeals, clearly lays out three standards for bank accounts, Deeds and Wills; citing
published cases.
“The test of whether a person has the mental capacity to open a joint bank account
is if he has ‘“sufficient mind to understand in a reasonable manner the nature and
effect of the act in which [he] is engaged.” Persinger v Holst, 248 Mich App 499,
503; 639 NW2d 594 (2001) (quotation omitted). To execute a deed of
conveyance, a person must have “sufficient mental capacity to understand the
2

In the Matter of DOMAN ESTATE
STATE OF MICHIGAN COURT OF APPEALS
–continued–
business in which he was engaged, to know and understand the extent and value
of his property, and how he wanted to dispose of it, and to keep these facts in his
mind long enough to plan and effect the conveyances in question without
prompting and interference from others.” Id. at 503-504, quoting Barrett v
Swisher, 324 Mich 638, 641; 37 NW2d 655(1949). To execute a will, a person
must have testamentary capacity: he must “be able to comprehend the nature and
extent of his property, to recall the natural objects of his bounty, and to determine
and understand the disposition of property which he desires to make.” Persinger,
248 Mich App at 504, quoting Estate of Vollbrecht v Pace, 26 Mich App 430,
434, 182 NW2d 609 (1970).”
JOHNSON CURVE: Michigan has long held that success in proving undue influence is a moving
target. The greater the diminished capacity the less influence is required to prove “undue”
influence. In re Johnson, 326 Mich 310 (1949).
The instant appeal and Dr. Shiner’s testimony are the best example of applying the Johnson
Curve:
“Along, these behavioral changes and actions would not be sufficient to indicate
undue influence. However, plaintiffs’ expert, Dr. Gerald Shiner, testified that
Doman’s mental condition at the time he changed his will, deed and bank
accounts was “so comprised that he would be vulnerable to any sort of
influence[,] and any sort of influence…would have been undue because he was
very stubborn, he exercised poor judgment, and then [in] other instances he was
very easily redirected and, so, anyone who influenced him or told him what to do
would be able to influence him quite easily.” Doman was described in his
medical records as “pleasantly confused,” which Shiener stated meant he was not
argumentative and was, therefore, very vulnerable to influence because his
capacity to resist any influence was low. Although several witnesses, including
Whitton’s expert physician, the bank employee who helped Doman change his
accounts and execute his deed, and the lawyer who drafted Doman’s will testified
that Doman did not appear to have been unduly influenced, when viewing the
evidence in the light most favorable to plaintiffs, reasonable minds could differ on
whether Whitton exercised an undue influence over Doman. Accordingly, the
trial court did not err in refusing to grant directed verdict on this claim”
MENTAL CAPACITY: There have been decisions of the Court of Appeals of late favoring lawyers’
testimony over that of doctors. The following discussion favors strong medical testimony:
“However, plaintiffs’ and Whitton’s experts agreed that Doman was suffering
from cerebral atrophy and vascular dementia when he made the changes to his
assets and estate. There were also medical records from March 2008, which was
just before he made the changes at issue, that show that Doman was confused.
Shiener opined that by March 26, 2008 the day Doman changed his bank
accounts, he had such significant impairments in cognitive function that his ability
to understand the nature and extent of his possessions and who would receive
them, his judgment in deciding how to distribute his possessions, and his ability to
be free from undue influence were impaired. Doman’s medical records indicate
that on that same date, Doman suffered from “moderate/severely impaired
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decision-making ability.” Shiener believes that on April 10, 2008, when Doman
executed a quitclaim deed, he was significantly impaired in his ability to
remember, understand, make judgments, and appreciate the consequences of his
actions. Doman executed his will 13 days after that.”
PRESENTATION OF ISSUES: If you want to argue that facts do not support the verdict you must
have filed for directed verdict or judgment not withstanding verdict!!!
To raise an improper jury charge you must object to it at the trial court. Likewise, witness(es)
not included on pre-trial order may be called if there is no objection at trial to their names not
being included.
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