Every month I summarize the most important probate cases in Michigan. Now I publish my
summaries as a service to colleagues and friends. I hope you find these summaries useful and I
am always interested in hearing thoughts and opinions on these cases.
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BASEBALL LORE:
In the course of the last 100 years, there have been many player managers; some are in the Hall
of Fame. I have put together a list of the ones that I consider the best by various positions and it
is quite a team.
Left field:
Center field:
Right field:
First base:
Second base:
Third base:

Frank Robinson
Tris Speaker
Ty Cobb
Bill Terry
Rogers Hornsby
Pete Rose
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Shortstop:
Catcher:
Right handed pitcher:
Left handed pitcher:
Relief Pitcher:
Designated right
handed hitter:
Designated left
handed hitter:
Right handed pinch
hitter:
Left handed pinch
Hitter:
Coach:
Coach:
Overall Manager:

Joe Cronin
Mickey Cochrane
Cy Young
George Van Haltern
Mordecai ‘three finger’ Brown
Honus Wagner
Jim Bottemley
Eddie Collins
Bill Dickey
John McGraw
Hughie Jennings
Connie Mack

I’ve left out Pie Traynor, Lou Boudreau, Mel Ott, George Sisler, Roger Bresnahan, Joe Tinker,
Frank Chance, Johnny Evers, Jimmy Dykes, Nap Lajoie and Frankie Frisch.
REVIEW OF CASE:
Reference Files:

Res Judicata
Formal Hearing
Claims
Effect of Final Account on Conservator

Appellants were conservator and caregiver; Ward died. The monies they sought were for services
rendered in those capacities and were approved by the court on a Final Account of conservator,
which included these expenses (see attached) as line items, with 16 days notice to foreign heirs
as well as to the Domestic Foreign Consulate in Cleveland Ohio. Later a decedent’s estate was
opened and the conservator also became the personal representative. The personal representative
issued checks to himself, for his conservator fees, and the caregiver. These items became line
items on the Final Account as Personal Representative before the Probate Court. Appellees
objected to the Final Account saying that, in essence, the Final Account of conservator had no
res judicata value, and that the claim of the fiduciary should have been presented at a formal
hearing in the decedent’s estate under the ‘Self-Dealing’ Section of MCR 5.307(d), as the
conservator and the personal representative were the same person. There was an objection to the
caregiver’s fees and, upon the hearing of the Final Account; most fees were stricken because the
caregiver offered no receipts even though she had time records. The Probate judge refused to
accept testimony in lieu of receipts.
The Court of Appeals sustained the Lower Court’s ruling and said inter alia:
1.
There had to be a formal proceeding with notice, as provided by law. The Court of
Appeals was doing one of two things, either they applied an MCR provision, requirements
applicable to a decedent’s estate; to the conservatorship hearing without saying so, or the Court
of Appeals was saying there should have been a formal proceeding in the decedent’s estate. I
suspect the former as the Court of Appeals addressed itself to the notice portion of the “formal
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hearing” requirement saying that even though 16 days notice was given that the notice was “not
calculated to ensure Appellees participation”. The Supreme Court Rule actually requires 14 days.
There is no modifier. It is ironic that the Court of Appeals said, with reference to the “formal
hearing” portion of a statute that anything that is unambiguous has to be strictly construed, but
abjures the same duty vis-à-vis the Supreme Court Rule. Fourteen (14) days means 14 days and
16 days is in compliance. If the Supreme Court had intended that foreign heirs get more notice,
or that a court can subjectively weigh the “calculation” of the party giving notice, it would have
said so. This is a dangerous precedent. Since the Court of Appeals did not go into the issue as to
the actual formalities of the hearing in the Macomb County Probate Court, it must have been
referring to the second part of the requirement of formal hearing, with proper notice
“requirement” and finding that there was no compliance.
This reviewer believes that such a finding is wrong because it is applying a decedent’s
estate court rule to a conservatorship hearing and, even if that was proper, is requiring notice
greater than required by court rule.
2.
It is interesting there is another provision, in addition to normal rules of res judicata,
which says that the approval of an account is the allowance of everything within the account, and
that is MCL 700.5430(6) which reads:
“If a protected individual dies while under conservatorship, upon petition of the
conservator and WITH OR WITHOUT NOTICE, the court may hear a claim for
burial expense, or another claim as the court considers advisable. Upon hearing
the claim the court may enter an Order allowing or disallowing the claim or part
of it and may provide in an Order for allowance that the claim or part of it shall be
paid immediately if payment can be made without injury or serious inconvenience
to the protected individual’s estate”.
This is very specific to the instance. It is interesting that the Court of Appeals said that statutes
must be read in pari materia, and that a specific statute controls over a more general statute. This
is a very specific statute, unlike MCR 5.307(d) applies to conservators.
The Court of Appeals could have said that since the amounts weren’t paid, even though a line
item on the Final Account; that the personal representative subjected himself to the Claims
Section of decedent’s estate and, therefore, fell under MCR 5.307(d). This would be placing
form over substance.
Courts are of two minds as to what happens when the Ward dies and there are fees and costs
awarded from the conservator’s Final Account to be paid out of decedent’s estate. Some Lower
Courts believe that the net is to be paid over to the decedent’s estate (in this case a deficit) and
believe that the conservatorship estate order allowing account is res judicata. Some courts also
rely on MCL 700.5429(6). Others feel that it is a normal claim against the estate. Even following
this latter point of view, res judicata would apply as to the validity of the claim and would only
place it further down the line of payment of claims if priority is relevant.
As to the receipts issue, if an expense is for one which is rendered, rather than one paid, I believe
there was an abuse of discretion by the Lower Court to deny testimony. Receipts are not often
given to a caregiver by an incompetent person. Attorneys for instance render timesheets and do
not get receipts from fiduciaries, and their testimony is often a supplement to their timesheets. To
require receipts for caregiver expenses and abjure testimony, at an evidentiary hearing, appears
to me to be an abuse of discretion.
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If not overturned by the Michigan Supreme Court, the instant interpretation of “formal
proceedings” should be restricted to the facts of this case. The Probate Courts of this State often,
in formal proceedings, allows analysts or court attorneys to rule and res judicata is intended. If
the application of this case is not limited – every account, even if consented to by all parties of
interest, would have to come before a Judge to deem it adjudicated.

AAM:jv:738278
Attachment
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