Every month I summarize the most important probate cases in Michigan. Now I publish my
summaries as a service to colleagues and friends. I hope you find these summaries useful and I
am always interested in hearing thoughts and opinions on these cases.
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I am going south soon and will be watching some spring training games. Unfortunately, the
travelling squads do not include many of the established players who are left in Lakeland.
Nevertheless, it is always a pleasure to see the rookies trying their best so that they can come
north with a team.
Last year I saw Drew Smiley and was very impressed with him, and was happy when he came
north.
For those of you have never seen a spring training game the atmosphere is quite different. There
are only about 6,000 people watching, and they are all very close to the field.
The non-fraternization rule is not enforced and you will often see the players from the opposing
teams joking with each other. Pitchers never throw high inside pitches to the batters that follow a
homerun, and they serve crab cakes rather than hotdogs.
Parking is free and all and all it’s a very pleasant day.
REVIEW OF CASE:
Reference Files:

Res Judicata
Settlement Agreement – Effect

Sister wrongfully took money from a Trust. Successor Trustee arranged a settlement with the
parties after sister’s removal. Successor Trustee sold personal property. Brother alleged too much
authority was given to an agent to sell property and there was failure to account. As part of the
settlement made with sister, a lien was given by her on out of state property which was not
timely recorded. Before perfection of the lien, the land was encumbered by a lender giving cash
to sister, in violation of the agreement; no payment was made by sister on her obligations.
Successor Trustee sued lawyers handling the matter and made a recovery.
Brother asked for a share beyond that he was awarded in the Settlement Agreement.
The Lower Court and the Court of Appeals quieted Title in favor of the wrongdoing sister,
pursuant to a Settlement Agreement and awarded the brother only what he had agreed to in the
Settlement Agreement.
Actions against the Successor Trustee for removal, and on accountings, resulted in favorable
rulings for the Successor Trustee. Later, there was an effort made to surcharge the Successor
Trustee.
The Lower Court and the Court of Appeals gave cognizance to the Trust instrument; which
prevented an individual beneficiary alone from removing a trustee. The gravamen of the court’s
refusal to remove, however, was res judicata as to the allegations plead, and not because there
was only one person making the motion for removal as required by the Trust.
The Lower Court ruled that any claims of wrongdoing were vitiated by the failure to object to
accountings.
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The Court of Appeals reviewed cases pro and con as to the efficacy of accountings vis-à-vis res
judicata. The Court of Appeals did not criticize rulings that define res judicata as ‘that which was
litigated or could be litigated’ but took a very conservative view of what could be litigated, and
ruled that the Probate Court erred in saying that the issues of wrongdoing could have been raised
in the accounting hearings.
Nevertheless, the Court of Appeals sustained the Lower Court’s finding that wrongdoing could
not be pursued on another ground which is implicit and not explicit; to wit that those claims
could have been raised on the Petition for Removal.
There is a thorough discussion of the cases pro and con on the issue of res judicata to which the
litigator is alerted.
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