Every month I summarize the most important probate cases in Michigan. Now I publish my
summaries as a service to colleagues and friends. I hope you find these summaries useful and I
am always interested in hearing thoughts and opinions on these cases.
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selected by his peers for inclusion in The Best
Lawyers in America® 2013 in the fields of Trusts
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BASEBALL STATISTICS:
“Sophomore Jinx”
I have written a previous article on the Sophomore Jinx; why rookies will have such a great
season and drop the second season. I also discussed in a previous article why Norm Cash and
others had such great years (Cash at .361 and then never going over .300 again), and drop after
that.
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I incorporate in this article the best explanation I have seen to-date. There is a psychological
theory call ‘regression to the mean.’ It is best explained by Daniel Kahneman in his recent book
“Thinking, Fast and Slow”.
TALENT AND LUCK
“A few years ago, John Brockman, who edits the online magazine Edge, asked a
number of scientists to report their “favorite equation.” These were my offerings:
success = talent + luck
great success = a little more talent + a lot of luck
The unsurprising idea that luck often contributes to success has surprising
consequences when we apply it to the first two days of a high-level golf
tournament. To keep things simple, assume that on both days the average score of
the competitors was at par 72. We focus on a player who did very well on the first
day, closing with a score of 66. What can we learn from that excellent score? An
immediate inference is that the golfer is more talented than the average participant
in the tournament. The formula for success suggests that another inference is
equally justified: the golfer who did so well on day 1 probably enjoyed betterthan-average luck on that day. If you accept that talent and luck both contribute to
success, the conclusion that the successful golfer was lucky is as warranted as the
conclusion that he is talented.
By the same token, if you focus on a player who scored 5 over par on that day,
you have reason to infer both that he is rather weak and had a bad day. Of course
you know that neither of these inferences is certain. It is entirely possible that the
player who scored 77 is actually very talented but had an exceptionally dreadful
day. Uncertain though they are, the following inferences from the score on day 1
are plausible and will be correct more often than they are wrong.
above-average score on day 1 = above average talent + lucky on day 1
and
below-average score on day 1 = below-average talent + unlucky on day 1
Now, suppose you know a golfer’s score on day 1 and are asked to predict his
score on day 2. You expect the golfer to retain the same level of talent on the
second day, so your best guesses will be “above average” for the first player and
“below average” for the second player. Luck, of course, is a different matter.
Since you have no way of predicting the golfers’ luck on the second (or any) day,
your best guess must be that it will be average, neither good nor bad. This means
that in the absence of any other information, your best guess about the players’
score on day 2 should not be a repeat of their performance on day 1. This is the
most you can say:
The golfer who did well on day 1 is likely to be successful on day 2 as well,
but less than on the first, because the unusual luck he probably enjoyed on day
1 is unlikely to hold.
The golfer who did poorly on day1 will probably be below average on day 2,
but will improve, because his probable streak of bad luck is not likely to
continue.
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We also expect the difference between the two golfers to shrink on the second
day, although our best guess is that the first player will still do better than the
second.
My students were always surprised to hear that the best predicted performance on
day 2 is more moderate, closer to the average than the evidence on which it is
based (the score on day 1). This is why the pattern is called regression to the
mean. The more extreme the original score, the more regression we expect,
because an extremely good score suggests a very lucky day. The regressive
prediction is reasonable, but its accuracy is not guaranteed. A few of the golfers
who scored 66 on day 1 will do even better on the second day, if their luck
improves. Most will do worse, because their luck will no longer be above average.
Now let us go against the time arrow. Arrange the players by their performance
on day 2 and look at their performance on day 1. You will find precisely the same
pattern of regression to the mean. The golfers who did best on day 2 were
probably lucky on that day, and the best guess is that they had been less lucky and
had done less well on day 1. The fact that you observe regression when you
predict an early event from a later event should help convince you that regression
does not have a causal explanation.
Regression effects are ubiquitous, and so are misguided causal stories to explain
them. A well-known example is the “Sports Illustrated jinx;’ the claim that an
athlete whose picture appears on the cover of the magazine is doomed to perform
poorly the following season. Overconfidence and the pressure of meeting high
expectations are often offered as explanations. But there is a simpler account of
the jinx: an athlete who gets to be on the cover of Sports Illustrated must have
performed exceptionally well in the preceding season, probably with the
assistance of a nudge from luck -and luck is fickle.
I happened to watch the men’s ski jump event in the Winter Olympics while
Amos and I were writing an article about intuitive prediction. Each athlete has
two jumps in the event, and the results are combined for the final score. I was
startled to hear the sportscaster’s comments while athletes were preparing for
their second jump: “Norway had a great first jump; he will be tense, hoping to
protect his lead and will probably do worse” or “Sweden had a bad first jump and
now he knows he has nothing to lose and will be relaxed, which should help him
do better: The commentator had obviously detected regression to the mean and
had invented a causal story for which there was no evidence. The story itself
could even be true. Perhaps if we measured the athletes’ pulse before each jump
we might find that they are indeed more relaxed after a bad first jump, and
perhaps not. The point to remember is that the change from the first to the second
jump does not need a causal explanation. It is a mathematically inevitable
consequence of the fact that luck played a role in the outcome of the first jump.
Not a very satisfactory story - we would all prefer a causal account -but that is all
there is.”
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REVIEW OF CASE:
Reference Files:

No Contest Provision
Conditions Subsequent
Reverter

In sustaining a Lower Court’s summary disposition, the Court of Appeals reached a correct
decision, but the Opinion is, in this reviewer’s opinion, too broad and, though unpublished,
might give rise to unintended consequences. Likewise, the Scrivener (Testator) in an attempt to
declare specific intent may have done the same thing; that is producing unintended
consequences.
Testator did not want his daughter becoming her brother’s fiduciary, as a developmentally
disabled person. He attempted to obtain this result by including in his Will a no contest provision
which said, inter alia:
1.

Thou shalt not serve as your brother’s fiduciary.

2.
If you directly, or indirectly, join in any contest to this Will or {emphasis added} prevent
any provision from being carried out, your benefits are revoked.
Daughter accepted a developmentally disabled (“DD”) appointment for her brother and refused
to resign. The Personal Representative sought construction. Summary disposition was granted in
his favor, saying that the Appellant, the sister, should resign or {emphasis added} her share
would be revoked. The Court of Appeals sustained enforcing, what it believed to be, the specific
intent of the Testator. The Court also determined that the gift was a gift upon a condition
subsequent. The Court of Appeals went further to sustain the finding of ‘lack of good faith and
probable cause based on the stated specificity of the Will’.
QUERY:
What was the specific intent of the Testator – to revoke the share upon the
appointment of the DD, or to allow resignation?
This case is important because it finds:
1.

That an “outside” act can violate a no contest provision.

2.
The court should not have said that this was gift upon a condition subsequent. This is an
issue of pure revocation. If my conclusion is incorrect then all that the Appellant would have had
to do is not accept the position of the fiduciary, have her share distributed and then later on
petition for appointment herself years later. This would be legally consistent but a gross
frustration of the intent of the Testator.
3.
The alternative offered to Appellant by the Probate Court and Court of Appeals of
resignation to receive her share is, in the opinion of this reviewer, gracious but incorrect.
(A) She could resign, get her money and later accept an appointment. See number Two
(#2) above.
(B) The document says “if you serve” {emphasis added} your share is revoked. She
served. The document did not say “continue to serve”.
I am also concerned about the finding of lack of probable cause and good faith based upon “the
specificity of the document”, although I find it great from a defense point of view.
AAM:jv:722562
Attachment
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