Every month I summarize the most important probate cases in Michigan. Now I publish my
summaries as a service to colleagues and friends. I hope you find these summaries useful and I
am always interested in hearing thoughts and opinions on these cases.
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DT:

August 9, 2011

RE:

CONSERVATORSHIP OF CAMERON McMILLIAN
STATE OF MICHIGAN COURT OF APPEALS

MAJOR LEAGUE COMMENTARY:
A recent article in the July 25, 2011 issue of Sports Illustrated by Joe Posnanski summarizes my
feeling of the timelessness of baseball and its superiority over other sports. The ability to
compare records, compare yesterday to today, and experience a sport substantially similar to the
one played 150 years ago is much better articulated by Posnanski in his article than I could do. I
recommend this article to your attention.
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IN RE: CONSERVATORSHIP OF CAMERON MCMILLIAN, A PROTECTED INDIVIDUAL
STATE OF MICHIGAN COURT OF APPEALS
REVIEW OF CASE:
Reference Files:

Restoration of Competency
Removal of Conservator
[Attached also is a copy of the “Townsend” case]

The Court of Appeals in McMillian addresses two issues. First, should the lower court‟s
decision, denying restoration, be affirmed? Second, should the removal of the conservator be
affirmed?
The Court of Appeals affirmed in both matters.
The Ward had a closed head injury resulting in a judgment and money management, in excess, of
$2,000,000. Ward sought restoration and challenged the removal of his conservator for failure to
file a bond. The court relied heavily upon the neuropsychological assessment of inability to
conclude that the previous condition giving rise to the conservatorship had not ceased.
Please read this unpublished Opinion in conjunction with my review of the published case of
Kathryn M. Townsend, which I have attached. I include Townsend because the word
„vulnerability‟ is used in both cases.
In the instant matter the Court of Appeals properly cited EPIC MCL 700.5431:
“[t]he protected individual, conservator, or another interested person may petition
the court to terminate the conservatorship. A protected individual seeking
termination is entitled to the same rights and procedures as in an original
proceeding for a protective order. Upon determining, after notice and hearing that
the minority or disability of the protected individual has ceased, the court shall
terminate the conservatorship. Upon termination, title to the estate property
passes to the formerly protected individual or to the successors subject to the
provision in the order for expenses of administration and to directions for the
conservator to execute appropriate instruments to evidence the transfer.”
Please note that even though the court must look to the ultimate issue of “cessation” since the
Ward is guaranteed the same rights, as under the initial petition, it is the Respondent who has the
burden of proof, post appointment, as he did regarding grounds pre-appointment. Keep in mind
that MCL 700.5406 (7) still requires clear and convincing evidence. The issue however in
restoration is not the existence of the grounds, but whether the grounds have ceased to be
present.
In the instant matter the Court of Appeals, in light of the proof which certainly appears to clear
and convincing, said that the disability did not cease.
UNDUE INFLUENCE – VULNERABILITY STILL NOT A GROUNDS FOR CONSERVATORSHIP

I attach the Townsend decision because vulnerability was alleged there too. Please note that
neither Townsend nor McMillan say that undue influence is either a ground for granting
conservatorship or as regards cessation. Townsend merely says that vulnerability must be
“related to” one of the factors required for conservatorship. McMillian can be read in
conjunction with Townsend, as it says that vulnerability must be because of the “cognitive
disability.” McMillian still looks at the presence of one of the eight factors, in this case
cognitive disability. The Court of Appeals here avoids the issue of looking at undue influence as
it says that the neuropsychiatric report did not consider it.
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IN RE: CONSERVATORSHIP OF CAMERON MCMILLIAN, A PROTECTED INDIVIDUAL
STATE OF MICHIGAN COURT OF APPEALS
Appellant alleged that she was being removed because of alleged undue influence. The lower
court and the Court of Appeals found that the reason for her “removal” was for failure to file a
$1,200,000 bond.
The ruling of both courts is correct but imprecise. The conservator really was not removed
because she never obtained a bond and thus never qualified. Therefore, the lower court simply
vacated the Order of Appointment, which requires only one ground “failure to satisfy an Order.”
Thus, cause is not even necessary, because you never really get to the issue of removal.

AAM:jv:694512v2
Attachments
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Every month I summarize the most important probate cases in Michigan. Now I publish my
summaries as a service to colleagues and friends. I hope you find these summaries useful and I
am always interested in hearing thoughts and opinions on these cases.
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Alan A. May
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DT:

June 30, 2011

RE:

Conservatorship for KATHRYN M. TOWNSEND
STATE OF MICHIGAN COURT OF APPEALS

REVIEW OF CASE:
Reference Files:

Grounds for Conservatorship
Meaning of Words “Such As”

MAJOR LEAGUE STATS:
With the injury of Albert Pujols I thought I would look into the number of injured players as of a
date certain and see what position the teams were in the league. I looked to see if there was a
macro correlation, between individual injury and team performance.
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STATE OF MICHIGAN COURT OF APPEALS
Conservatorship for KATHRYN M. TOWNSEND
–continued–
The following is a list of all the 30 teams, their winning average and there number of injured
players there were.
My conclusion is that there is no relationship. If we look at .500 as a mean, the better teams
actually have a higher injury ratio than the lower teams. I am most taken by the fact that the
Yankees have the third best record and have, clear and above, the most number of injured
players. I think we would have to look at situations on an ad hoc basis to determine the bench
strength of teams, as well as the quality of the players injured before we made any meaningful
determination.
Team
Phil Phillies
Boston Red Sox
New York Yankees
Atlanta Braves
Arizona Diamondbacks
Cleveland Indians
San Francisco Giants
Tampa Bay Rays
Milwaukee Brewers
St. Louis Cardinals
Detroit Tigers
Texas Rangers
Cincinnati Reds
Washington Nationals
Pittsburg Pirates
Colorado Rockies
New York Mets
Seattle Mariners
Chicago White Sox
Los Angeles Angels
Toronto Blue Jays
Baltimore Orioles
Los Angeles Dodgers
Oakland As
Florida Marlins
Minnesota Twins
San Diego Padres
Kansas City Royals
Chicago Cubs
Houston Astros

Average

Number of
Injured Players

.618
.595
.589
.566
.553
.548
.547
.547
.539
.539
.533
.526
.513
.507
.500
.500
.493
.463
.487
.487
.480
.458
.447
.447
.440
.438
.421
.413
.405
.368

4
8
12
4
3
3
6
0
4
8
4
8
4
8
9
4
5
3
1
4
4
4
5
6
6
6
5
4
5
4

LAW CASE SUMMARY:
Appellee sought conservatorship for Appellant. Appellee alleged that because Appellant was
giving away all her money, she was a “vulnerable adult.” All agreed that none of the delineated
grounds for the establishment of conservatorship were present in the instant case. Appellee
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STATE OF MICHIGAN COURT OF APPEALS
Conservatorship for KATHRYN M. TOWNSEND
–continued–
focused upon the language of EPIC, which allowed the appointment of a conservator of the one
incapable of handling their affairs “for reasons such as…” The Lower Court ruled that the
Appellant was a vulnerable adult because of her inability to say “no.” The court granted
conservatorship.
In a well reasoned and published Decision, which this reviewer believes to be necessary, the
Court of Appeals reversed. This is the first published Appellant Decision regarding words “such
as” in the Grounds section for the appointment of conservator that I can recall. The relevant
section of EPIC says:
“MCL 700.5401, which provides in pertinent part:
(1) Upon petition and after notice and hearing in accordance with
this part, the court may appoint a conservator or make another
protective order for cause as provided in this section.
***
(3) The court may appoint a conservator or make another
protective order in relation to an individual’s estate and affairs
if the court determines both of the following:
(a) The individual is unable to manage property and business
affairs effectively for reasons such as mental illness, mental
deficiency, physical illness or disability, chronic use of
drugs, chronic intoxication, confinement, detention by a
foreign power, or disappearance.
(b) The individual has property that will be wasted or
dissipated unless proper management is provided, or money
is needed for the individual’s support, care, and welfare or
for those entitled to the individual’s support, and that
protection is necessary to obtain or provide money.”
The court then develops a logical construct.
In defining “such as” the Court of Appeals cites a Michigan Supreme Court case, Manuel v Gill,
481 Mich 637, 650 (2008) to the effect that words grouped in a list should be given related
meaning. (This would be premise A of the logical construct.) They call this a well established
rule of statutory construction. The Court of Appeals then applies the rule to declare that the
factor, which inhibits the management of the affairs, must be of “a similar nature and quality to
the A conditions.” (This would be logical premise B.) Therefore, “for reasons such as” equals
reasons of a substantially similar phenomenon, listed in 1 through 8 of MCL 700.5401(3)(a).
The Court of Appeals then concludes that a vulnerable adult is substantially similar, but because
the statutory definition of a vulnerable adult includes three factors which are in the delineated
phenomenon 1 through 8, e.g. “mental or physical impairment, or because of advanced age”
which, of course, were not established in the Lower Court there should be reversal.
By creating the logical construct, the court need not deal with the issue of lay testimony versus
medical to one’s handling of one’s affairs.
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STATE OF MICHIGAN COURT OF APPEALS
Conservatorship for KATHRYN M. TOWNSEND
–continued–
This reviewer is old enough to have practiced under the 1939 probate code. Between 1939 and
1979 “spendthrift” was a delineated ground. In 1979 the spendthrift provision was struck. This
reviewer tried to get the 1979 code amended to put it back in and failed. He was told that the
“such as provision” governed that status. This case shows that I was led astray that time.
So what do you do with spendthrift? Under the law as it now stands you need treat it as a
sequelae of the listed grounds and not a ground by itself. For instance, does the symptom of
uninhibited spending emanate from a mental illness?
Two years ago I was able to prevail on a summary disposition when a petitioner argued that
undue influence fell under the meaning “such as.” I argued what is now the basis of Townsend
successfully. This Decision supports the previous decision that I encountered and I definitely do
not believe that the mere pleading of undue influence is by itself a ground for conservatorship.

AAM:jv:doc 691956v2
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