Every month I summarize the most important probate cases in Michigan. Now I publish my
summaries as a service to colleagues and friends. I hope you find these summaries useful and I
am always interested in hearing thoughts and opinions on these cases.
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MAJOR LEAGUE WAR:
This one is for Earle.
Remember when we left our gloves on the field when we came in to bat? We did because the
pros did.
This practice ended with a rule preventing leaving your glove on the field in 1954. The reason
for making the change seems to be obvious – interference. In 1952 the Senators played the
White Sox and Sam Dente tripped over Pete Runnels’ glove. The play influenced the outcome
of the game. (Sam had been on the Senators up until 1954) Also, there is a rumor that Jim
Piersall twisted an ankle in practice, stepping on a glove. I don’t know how we know this
because Jim Piersall was so twisted up we wouldn’t be able to make the judgment that the mitt
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affected him. Eddie Stankey was thrown off stride while fielding a pop-up in the World Series
but caught the ball anyway.
Why did these unique practices start in the first place? Hugh Duffy told Baseball Digest, in
1952, the reason was “It was the thing to do.” (Enlightening) “It was a matter of convenience.”
He went on to say “when you went into the dugout if you took your glove with you it would be
thrown into a pile and it would take time to find your own glove between innings.” Ted
McGrew, a Boston scout, said “If a player made an out at second base and it was the last out of
the inning he would have to go all the way back to the dugout to get his mitt.” There is also a
rumor that players shared mitts between teams in the old days but there is no proof of this.
Fans also were closer to benches “in the old days.” Hugh Duffy and Satchel Paige thought that
by leaving the gloves on the field that this prevented theft.
REVIEW OF CASE:
Reference Files:

Removal of Trustee – Grounds
Appointment of Trustee – Grounds

This is a fact based case where the Court of Appeals affirmed the Probate Court’s removal of a
nominated successor trustee and the appointment of an independent trustee.
This was a Grantor Trust. A Grantor trustee started to suffer from Alzheimer’s. The named
successor trustee exercised a clause of the Trust to take over the Trust and become successor
trustee. The family split into factions. One person adverse to the successor trustee filed, in
court, to remove that successor trustee. The court appointed an independent successor trustee.
Appellee, on appeal, raised the issue “was the successor qualified in the first place?” The Trust
had a very interesting provision. As far as succession due to mental decline, there was the
normal phraseology relative to letters from two physicians, but there was also the following
phrase:
“If the next designated successor trustee determines by any other
means {emphasis added} that the Settlor is unable to care for the
Settlor’s personal needs or finances then the next designated
successor trustee or co-trustee will succeed the Settlor until such
time as the Settlor is no longer incapacitated.”
Since there was only one letter tendered to the trial court, the Court of Appeals affirmed that the
successor trustee validly became successor trustee under this very broad language.
The next question dealt with removal. The Court of Appeals and the trial court cited the new
Trust Code and specifically mentioned MCL 700.7706 (D). A trustee can be removed if:
“there has been a substantial change in circumstances; the court
finds that removal of the trustee best serves the interest of the Trust
beneficiaries and is not inconsistent with the material purpose of
the Trust and a suitable co-trustee or successor trustee is
available.”
The lower court and the Court of Appeals said Section D allowed removal and appointment of an
independent successor trustee, when, and here we get into the fact base:
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A.

The Settlor did not envision factions developed that greatly disturbed her.

B.

She liked the independent trustee.

Appellant argued a clause of the Trust which, in essence, said that if certain children didn’t like
the way the successor trustee was handling things that a lawyer was appointed to resolve the
situation relative to removal; in actuality this is a Trust protector provision.
The Court of Appeals pointed out that this was a post mortem power and, therefore, did not
apply.
Query: Doesn’t the inclusion of this post mortem power which envisions conflicts developing
challenge the lower court’s rationale that there has been a change of circumstances not
anticipated by the Grantor?
The Court of Appeals points out that this was a pre mortem situation and the post mortem did not
apply. This is true, but isn’t it evidence of the intent of the Settlor?
Finally the court said that evidence of priority is not a defense to removal if grounds for removal
lie.
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