Every month I summarize the most important probate cases in Michigan. Now I publish my
summaries as a service to colleagues and friends. I hope you find these summaries useful and I
am always interested in hearing thoughts and opinions on these cases.
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Let me apologize in advance for an annotation which is almost as long as the 13 page Court of
Appeals’ Opinion. Yet although, I believe the issues are so diverse and so ably discussed that
their manner of expression deserves analysis and comment.
Decedent had a large brokerage account in his own name which he changed to a “pay on death”
account in favor of one of his children. That child was also named his personal representative
and trustee, in documents which postdated the change of account by approximately two months.
There is some reference in the Will that decedent’s “intention” was to include the large
brokerage account as part of a Trust, because a clause in that document referred more to the
assets conveyed rather than the assets remaining. The remaining assets were nominal, the
conveyed extensive.
There was no evidence, that at the time of the antecedent change of beneficiary, there was any
fraud, undue influence or incompetency; in fact, the opposite.
There was no proof that the transferee of the extensive amount knew of the transfer, prior to the
decedent’s death.
After death the following occurred:
1.
The attorney for the transferee of the extensive amount wrote a Will and Trust
beneficiary that the transferee “intended” to use the transferred funds in “an attempt to comply
with the directions in his father’s Will.”
Let us analyze how this ever got into evidence. One assumes that the attorney who wrote the
letter did not preface it with the MRE 408 proviso. The annotator believes that both the Probate
Court and the Court of Appeals should have excluded referencing the letter because the letter
could have been perceived as an offer of settlement and the admission of such dialogue, without
clarification, might dampen attempts to settle in the future if there is reliance placed upon this
case. As the phrase is not germane to the Court of Appeals’ analysis, it should not have been
included because of the possible impression given by its inclusion as to admissibility.
2.

The transferee did not use the large amount for his siblings.

3.

The fiduciary failed to account until forced to do so by a beneficiary.

4.
The jilted beneficiary brought forth evidence of unequal distribution by the fiduciary,
which fiduciary sought to justify by invocation of the interrorem clause. He called the request
for accountings a contest. (There is no intimation, whatsoever, as to the breath of the interrorem
clause).
5.

The estate was in a deficit position at the conclusion of probate proceedings.

6.
The Court of Appeals sustained the lower court’s allowing of fiduciary attorney fees in
his successful defense, but reversed the lower court’s denial of some of the attorney fees of the
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challenger incurred in bringing to light some of the errors of the fiduciary and ordered the
fiduciary to makeup the inequality of distributions.
7.
The court denied the application of constructive trust, separate and apart from its finding
that there was no undue influence or fraud at the time of the transfer. In its analysis of
constructive trust the court reviewed the Doctrine of Unconscionability.
Query:

What is the Doctrine of Unconscionability?
A. It is not in the standard jury instructions.
B. It seems vague.
C. It seems to imply participation by the recipient as a necessary basis of
the application of the remedy.
D. It is cited by the lower court, in this case, and stressed by the Court of
Appeals in its discussion of constructive trust as a remedy.

The lead case on unconscionable circumstances is the case of Potter v Lindsey, 337 Mich 404
(1953). Unfortunately this case does not help us much in defining unconscionable circumstances
because the fact situation was so heavily in favor of the innocent recipient that neither a resulting
trust nor a constructive trust could be imposed. There is a reference to Waterman, on specific
performance, by the Michigan Supreme Court that says “A trust may arise ex maleficio, in which
equity turns the fraudulent procurer of the legal title into a trustee to get at him.” There is also
language from the restatement of trust about profiting from a wrong. One seems to only be
drawn to the conclusion in the Potter case that even though the tortious act does not fit into the
standard definitions of fraud, undue influence and misrepresentation that it is substantially
similar to them. Both the instant court and the Potter court cite the antecedent case of Racho v
Beach, 254 Mich 600 (1931).
Unfortunately, the Racho case is of little help in defining unconscionability circumstances for the
opposite reason. Racho is so fact heavy to the opposite extreme that the wrongdoer did about
everything he could to fleece an innocent, uneducated woman. The case has very little in the
way of a definition of unconscionable circumstances because everything the wrongdoer did was
unconscionable and it also fit into the other categories of fraud, undue influence and breach of
fiduciary relationships. The wrongdoer in the Racho case seems to have been a reader of
Tolstoy. In War and Peace, the holder of a Power of Attorney withdrew monies from the
Grantor’s account and then personally loaned the monies back to the Grantor and had him sign
Promissory Notes. The defendant in the Racho case did the same.
Two interesting distinctions can be drawn between the application of constructive trusts and
setting aside a situation because of undue influence. In the former, the benefited party must have
contributed to the situation which gave rise to the constructive trust. In the latter, undue
influence can be determined if the person asserting the influence does it for the benefit of a third
party. Also, undue influence does not require an unconscionable result, except that the
wrongdoing may be deemed unconscionable.
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The Court of Appeals analyzes the issue of undue influence on the inter vivos transfer by starting
out with a review of EPIC which gives approbation to non-testamentary transfers. This is
instructive, but needless as non-testamentary transfers have ample common law basis grounded
in contract.
The Court of Appeals analyzes ademption and its applicability and declares that if you didn’t
own it you cannot give it away. This too seems unnecessary because it begs the question
whether the original transfer was equitably proper. The analysis, however, is well reasoned and
correct. Keep in mind that the antithesis is also true. If you had already conveyed property to a
trust you, as an individual, cannot then give it away.
Regarding the Probate Court’s approval of the fiduciary’s accounting, the Court of Appeals
makes an interesting ruling. Any finding of fact is reviewed based upon the standard of clear
error, but whether the approval comported with law is reviewed de novo. The rulings under the
section dealt with attorney fees, as part of the accounting. The amount of attorney fees is a fact
issue, whether the lower court interpreted the law on fees correctly is a de novo question of law.
Even though the defense to the claim that the large assets were the fiduciary’s personally and not
the estate’s did not benefit the estate or Trust; the Court of Appeals allowed the fees in proving
that because: (a) A fiduciary accused of wrongdoing is allowed the fees of a successful defense,
and (b) A defense made in good faith is one meriting payment for attorney fees in that defense.
Without saying so, the Court of Appeals is saying that “as a fiduciary, the fiduciary who is
accused of wrongdoing in not including assets in the estate prevailed, and as he did no wrong,
hence, his attorney fees were compensable.” This in some ways conflicts with the unpublished
opinion of In Re Shall, Court of Appeals’ Opinion 229857 (Green v Roy) where there was no fee
allowed for a fiduciary who argued an asset was not part of an estate. In that case, however, the
allegations of wrongdoing were not as direct as they were here.
The Court of Appeals finally concludes that a beneficiary who does bring wrongdoing to the
attention of the court, and proves it, can get his/her attorney fees out of the estate. (two-thirds
[2/3] as she was already a one-third [1/3] beneficiary). Further, to the extent that there is a shortfall in administrative fees, each beneficiary should bear their percentage of the short-fall. (The
court does not say “to the extent of assets received,” but any implication otherwise would create
liability for an estate debt for which no benefit was received).
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