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Every month I summarize the most important probate cases in Michigan.  Now I publish my 

summaries as a service to colleagues and friends.  I hope you find these summaries useful and I 

am always interested in hearing thoughts and opinions on these cases. 

PROBATE LAW CASE SUMMARY 

BY: Alan A. May 

 

Alan May is a shareholder who is sought after for his 

experience in guardianships, conservatorships, 

trusts, wills, forensic probate issues and probate.  He 

has written, published and lectured extensively on 

these topics. 

He was selected for inclusion in the 2007 through 

2011 issues of Michigan Super Lawyers magazine 

featuring the top 5% of attorneys in Michigan and is 

listed in the 2011 and 2012 compilations of The Best 

Lawyers in America.  He has been called by courts 

as an expert witness on issues of fees and by both 

plaintiffs and defendants as an expert witness in the 

area of probate and trust law.  He is listed by 

Martindale-Hubbell in the area of Probate Law 

among its Preeminent Lawyers. 

He is a member of the Society of American Baseball 

Research (SABR). 

For those interested in viewing previous Probate 

Law Case Summaries, click on the link below. 

http://www.kempklein.com/probate-summaries.php 

DT: November 18, 2011 

RE: Estate of Paul A. Smith 

 STATE OF MICHIGAN COURT OF APPEALS 

MAJOR LEAGUE STATS: 

ALL STAR TEAMS COMPOSED OF ROOKIES OF THE YEAR 

In 1947 and 1948 the Major Leagues chose one Rookie of The Year, not one for each league.  

From 1949 to the present, each league has a Rookie of The Year. 

Here are my two “all star” teams composed of Rookies of The Year.  I have been liberal with the 

positions I have assigned them; looking first to the position they occupied as Rookie of The 

Year, as well as the number of games played and the position.  Sometimes, I admit, I had to 

squeeze some of the people in because of the absence of other stars at that position. 

http://www.kempklein.com/probate-summaries.php
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American League: National League: 

Catcher: Carlton Fisk – Hall of Fame Catcher: Johnnie Bench – Hall of Fame 

1
st
 Base: Eddie Murray – Hall of Fame 1

st
 Base: Albert Pujols 

2
nd

 Base: Rod Carew – Hall of Fame 2
nd

 Base: Jackie Robinson – Hall of Fame 

3
rd

 Base: Gil McDougald 3
rd

 Base: Pete Rose 

Shortstop: Ossie Guillen Shortstop: Alvin Dark 

Outfield: Tony Oliva Outfield: Willie Mays – Hall of Fame 

 Carlos Beltran  Billy Williams – Hall of Fame 

 Ichiro Suzuki  Frank Robinson – Hall of Fame 

Pitcher: Justin Verlander Pitcher: Joe Black 

    (Cy Young winner)   Don Newcombe 

 Neftali Feliz     (Cy Young winner) 

It seems those in the National League went on to greater success than those in the American 

League.  I really don’t know of any reason for this.  It also seems that the American League had 

better infielders, and the National League better outfielders. 

You might consider making your own team. 

REVIEW OF CASE: 

Reference Files: Wrongful Death 

 Personal Representative – Right to Settle [w/ref. to In re Merry] 

 Consideration 

Decedent passed away owing money to Comerica Bank.  Decedent left a wife, who was named 

the personal representative, and a child.  Decedent committed suicide.  The estate researched a 

wrongful death action against Comerica.  The prosecution of such an action was discussed with 

Comerica as part of settlement negotiations.  Upon presentation of the settlement of mutual 

claims to the Probate Court, the son filed an emergency petition to escrow the Settlement 

proceeds so that he could plead that some part of the Settlement proceeds was actually wrongful 

death proceeds.  Estate moved for summary disposition which was granted.  The Court of 

Appeals affirmed. 

The Court of Appeals reasoned that the idea of a wrongful death action was discussed, but since 

it was baseless the court could not find that to be consideration for an agreement.  Therefore, the 

proceeds of settlement were not wrongful death proceeds.  The Court of Appeals cited 

5M.CIV.JUR., Comprises and Settlements, Section 13, p. 283. 

The Court of Appeals continued by saying that the original obligations to repay the loan could 

not provide consideration for a new agreement.  The Court of Appeals summarized the common 

law that consideration once promised cannot be deemed valid consideration for a separate 

modification agreement.  The Court of Appeals went on to say that certain waivers of rights 

would constitute valid consideration. 

As the consideration was not composed of wrongful death proceeds, summary disposition was 

appropriately entered and since there was no wrongful death action filed there was no breach by 

the fiduciary in making a distribution in violation of the wrongful death statute. 
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I believe the Court of Appeals came to the right result, and I agree with their reasoning, but there 

are certain relevant laws that are left out.  This is not a criticism of the Court of Appeals, as the 

following may not have been pleaded by the attorneys of record and there is no need for a Court 

of Appeals to do an attorney’s work for them. 

As to the issue of valid consideration, a Court of Appeals looks at certain circumstances and, 

therefore, finds that the waiver was valid consideration.  The Court of Appeals need not have 

done this.  MCL 566.1 reverses the common law; allowing modifications, with original 

consideration as valid consideration, if the agreement is in writing. 

As to the balance, I would have simply cited In re Merry, 174 Mich App, 627 (1989), allowing a 

personal representative to settle with a claimant over the objections of heirs. 
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