Every month I summarize the most important probate cases in Michigan. Now I publish my
summaries as a service to colleagues and friends. I hope you find these summaries useful and I am
always interested in hearing thoughts and opinions on these cases.
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MAJOR LEAGUE STATS:
I held up on my Probate Review to wait until Alex Rodriguez got his 600 th lifetime homerun. This
should show you what‟s more important to me.
On Wednesday afternoon, August 4th, in Boston, Alex hit his 600th homerun. Immediately on Yahoo
a statistical analysis was done with projections. Yahoo compared A-Rod‟s homerun total with Barry
Bond‟s, Hank Aaron, Babe Ruth, Willie Mays, Ken Griffey, Jr. and Sammy Sosa, all above 600.
Yahoo projected that A-Rod would reach 825 homeruns after 22 seasons in major league baseball.
A-Rod is only in his 17th season; that would mean he would have to play another 6½ years. A-Rod
turned 35 in late July, 2010. This would mean he would have to play past his 41 st birthday. It is true
he is the youngest to reach 600 homeruns, but I find 225 homeruns over the next 6½ years to be quite
problematic. Although the yearly total of 37 homeruns is not insurmountable for him, I think this is
going to be quite difficult in the later part of his career.
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Hank Aaron did not use steroids and, supposedly, A-Rod stopped. Looking at Hank Aaron‟s last 7
years, Aaron hit 201 homeruns.
Examining Willie Mays statistics, if we throw out his last 4 very meager years and look at the last 7
years before that, he hit 193 homeruns including a league leading 52 in 1965.
My prediction for Rodriquez is 175 which will put him number one past Barry Bonds.
A more interesting projection is Albert Pujols. Albert has played 10 years in the majors and is 30
years of age. Let us assume that he has 8 more years, which is probably conservative. Let‟s assume
that he hits another 15 homeruns this year, in addition to his current 26. This would bring him to
407. If, during the balance of his 8 years, he averages 35 homeruns he would finish with 687
homeruns and not pass Barry Bonds. To pass Bonds, Pujols would, each year, have to be plus nine
(9) over the bogy of 35. I believe this would be problematic.
REVIEW OF CASE:
Reference Files: Attorney/Client Privilege
No Contest Provision
A beneficiary challenged the administration of a Trust by a trustee.
Trustee made certain intra-family transfers in his capacity as trustee. Other transfers were favorable
to the transferee.
The Trial Court „no caused‟ the party challenging the administration, and invoked the no contest
provision and forfeiting the share of the contesting party.
Attorney/Client Privilege
Even though an attorney testifies at a deposition that does not constitute a waiver of the privilege,
only the client can waive the privilege. As the defendant was the fiduciary and could have waived
the privilege, merely allowing the attorney to testify did not constitute a waiver. In fact, the
defendant fiduciary did raise proper objections when the attorneys tried to go into conversations
between himself and the deceased. In any case, attorney‟s testimony would not constitute a waiver
only the client or the fiduciary could make the waiver.
The Court of Appeals found ample evidence of wrongdoing, even though the trial court did not. The
intra-family transfers were referred to by the Trial Court as recognition that, in familial situations,
people played “fast and loose.” The Court of Appeals disdained the adoption of the fast and loose
standard.
The Court of Appeals found, that because there was ample evidence to remove the trustee, that the
Trial Court abused its discretion.
The Court of Appeals found the invocation of the no contest clause inappropriate. The Court of
Appeals said a party had a right to challenge the actions of a trustee in a removal petition. The Court
of Appeals cited the trust itself that said „provisions of the trust had to be challenged in order to
invoke the no contest provision.‟ The successor‟s lack of success of the underlying cause of action
had no relevance to the invocation or non invocation of the no contest provision. The Court of
Appeals merely pointed out that since it had reversed the Trial Court, on the underlying cause of
action, that the underlying cause of action was now successful.
AAM:jv:#668474v2
Attachment
2

