Every month I summarize the most important probate cases in Michigan. Now I publish my
summaries as a service to colleagues and friends. I hope you find these summaries useful and I
am always interested in hearing thoughts and opinions on these cases.
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MAJOR LEAGUE STATS:
How about an all rookie team? Baseball has not always had the Rookie of The Year Award. So
too, that person might not have been the best at his position. I have tried to review available
records to come up with my own all rookie team, by position, choosing players from throughout
the years.
Here is my outfield:
Fred Lynn – batted .331, 103 runs
Ted Williams – batted .327, 145 RBI, 31 HR
Joe Dimaggio – batted .323, 125 RBI, 29 HR

201 West Big Beaver, Suite 600, Troy, Michigan 48084 | Phone: 248.528.1111 | Fax: 248.528.5129 | www.kempklein.com

STATE OF MICHIGAN COURT OF APPEALS
Estate of Avis Laverne Weir –continued–
Some might point to Ichiro Suzuki who batted .350 with 242 hits in his first year. Since Ichiro
spent so many years in Japanese baseball he was hardly rookie.
First base:
Albert Pujois – 37 HR, 112 RBI, batted .329
Second base:
Nap Lajoie – batted .361, 569 slugging percentage, 197 hits
Shortstop:
Nomar Garciaparra – batted .306, 209 hits, 30 HR
Third base:
Al Rosen – Led the league with 37 HR, 116 RBI, batted .287
Catcher:
Mike Piazza – batted .318, 174 hits, 35
Pitchers:
Ed Summers – 24 & 12
Al Spalding – 47 & 12
Grover Alexander – 28 & 13, with a 2.57 ERA
Fernando Valenzuela – 13 & 7, with a 2.48 ERA
How do you feel?
REVIEW OF CASE:
Reference Files: Will Contests
Testamentary Capacity
Undue Influence
Fraud
Misrepresentation
Standard of Review
Insane Delusion
Although I do not agree with all reasoning of the Court of Appeals, some of their theories have
value to the probate litigator.
I want to draw to the reader‟s attention a change in the Michigan Court Rules. Specifically,
MCR 508 (B) (2) which still contains the words “on the record,” but as of June 1, 2010 no longer
contains the language “and not de novo.” Hence, to make sense of the instant Court of Appeals
ruling that a summary disposition motion from the Court of Appeals is de novo they must mean
“de novo on the record.”
In this matter the Probate Court granted summary disposition on the issue of testamentary
capacity because of the strong witness of two attorneys. The only other evidence proffered
against the document was a letter from a doctor who never saw the decedent. There was some
evidence of mental confusion and early Alzheimer, per medical records, and the decedent did
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suffer a stroke a week after the execution of the Will. She was also forgetful as to who her
relatives were. There was also lay testimony that she persistently experienced confusion.
There is a statement as to estoppel that was not dealt with by the Court of Appeals, to show that
one of the petitioners received personal property under the Will and, therefore, could not
challenge it. This is what we call a „Beglinger‟ issue and the Court of Appeals did not address it.
The Court of Appeals makes an interesting observation that „before you can find somebody
possessed of sound mind‟ you must first address the issue of testamentary capacity. The Court
of Appeals said that the Probate Court was free to allow petitioners to plead lucid interval if they
wish. The fact that the stroke was after the Will was still probative on summary disposition and
the denial of summary disposition. The Court goes on here to say that there was evidence of lack
of testamentary capacity and that there were fact questions to be resolved by a finder of fact.
Nowhere does the Court of Appeals use the words genuine issues of material fact. They merely
state that in light of the doctor‟s opinion, the confusion, the fact that there was stroke a week
after the Will; that although it might be fine in a bench trial to make a determination against the
petitioners a Court should not do so in a motion for summary disposition, where the facts must
be construed most favorably to the petitioners claiming undue influence.
Regarding undue influence, the Court of Appeals, basically, says that if you have a presumption
of undue influence that basically gets you over a motion for summary disposition. It might have
been different had there been sufficient evidence other than these two attorneys, but the
statement “whether the presumption of undue influence is rebutted is a question to be resolved
by the finder of fact” is rather strong.
Relative to insane delusions there is a correct quote that says:
“An insane delusion exists where a person persistently believes supposed facts
which have no real existence and so believes such supposed facts against all
evidence and probabilities and without any foundation and reason for the belief
and conducts himself as if such facts actually occurred”.
The Court of Appeals cites the published case of In re Solomon’s Estate, 334 Mich 17 (1952).
It is my recall of the law that the insane delusion must not only meet the definition above but
there must be some underlining psychopathology, because the above could relate to general
forgetfulness.
Regarding the failure to list a known sister on a Petition for Commencement of Proceedings was
made short shrift of by the Court of Appeals because they said no injury came to the petitioners.
It is my recall that notice is jurisdictional and can be raised on appeal. I think, rather than going
off on whether there was injury or not; since they were reversing the case anyway, I think that
they should have made a determination that notice is jurisdictional.
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