
 

  
201 West Big Beaver, Suite 600, Troy, Michigan 48084  |  Phone: 248.528.1111  |  Fax: 248.528.5129  |  www.kempklein.com  

 

 

Every month I summarize the most important probate cases in Michigan.  Now I publish my 

summaries as a service to colleagues and friends.  I hope you find these summaries useful and I 

am always interested in hearing thoughts and opinions on these cases. 
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RE: Estate of Vera Esther Windham 

 STATE OF MICHIGAN COURT OF APPEALS 

______________________________________________________________________ 
 

MAJOR LEAGUE STATS: 

Continuing with the prospective statistical changes for next season, we go from lifetime homerun 

rankings which are easily affected to lifetime batting average leaders which is seldom affected.  

This is simply because it is harder to climb the lifetime ladder of yesterday’s stars.  Over time, 

homeruns are cumulative based on total; batting average usually declines over time.  Remember, 

it has been 69 years since anyone hit over .400.  Keep in mind that most stat guys won’t count a 

player with less than 5,000 at bats.  (Joe Mauer, for instance, has a lifetime batting average of 

.327 but only 2,582 at bats). 

With this said, Albert Pujols is tied for 17
th

 place with Al Simmons and Sam Thompson with a 

cumulative average of .334.  Ichiro Suzuki is in 20
th

 place with .333.  My prediction is that 

Albert goes up and Ichiro goes down.  For Tiger fans, Magglio Ordonez is in 70
th

 place, at .312 

and any guess is a good guess.  I say he is still capable of topping .312 and his lifetime average 

will rise. 
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REVIEW OF CASE: 

Reference Files: Interlineations 

 Copies of Wills 

 Holographic Will 

 Burden of Proof 

 Extrinsic Evidence 

 Mental Incapacity 

Decedent signed a will which her attorney/scrivener kept for safekeeping.  She retained a copy 

upon which she made interlineations.  In her past, this procedure of marking up copies was a 

precursor to the making of a new will when the marked copy was presented to, and then 

redrafted by, attorney/scrivener.  Decedent also wrote Appellant a card evidencing some intent 

for him to inherit.  The lower court and the Court of Appeals ruled that, under the circumstances, 

the marked up copy was not a revocatory instrument or valid Will and also ruled that the card 

was not a will. 

The Court of Appeals said: 

1. The party proffering the interlineated copy of a document has the burden of proof by 

clear and convincing evidence that this marked up copy was intended as a revocation of the 

original.  This makes sense, as the proponent of the document with interlineations is really an 

objecting party to the original unmarked instrument. 

2. Mere drafts are inadmissible as wills. 

3. It was probative that the marked copies, in the past, “led” to new wills and shows there 

was a lack of testamentary intent in making the interlineations.  This was supported by 

decedent’s calls to the attorney/scrivener to effectuate the changes which were never made on a 

new document.  Let’s stop for a moment.  This is a very meaningful ruling.  In a general sense 

the mark up certainly shows testamentary intent, but not the type of testamentary intent 

necessary to be efficacious.  To have legal effect, the query is – is this document intended as a 

will?  This is a specific kind of testamentary intent.  The marked up copy is similar to “I want 

you to have all my money when I die.”  The phrase is redolent with a general testamentary intent, 

but lacks a completed act which is a specific testamentary intent. 

4. After reviewing all of the above extrinsic evidence, the Court of Appeals then said that a 

court should not go outside the document to glean testamentary intent.  This makes sense 

because the extrinsic evidence was used here not to determine testamentary intent, but to 

determine whether there was a revocatory act.  Extrinsic evidence was not used to interpret a 

document. 

5. He who proffers an alleged holographic will has the burden of proof to show that it is 

one.  The card was not a holographic will, because the card was not witnessed. 

6. An Appellant Court can rule on an issue not decided by a Trial Court if there are facts 

admitted into evidence to make the determination. 

7. One looks at the date of execution of a document to determine competency, unless there 

is a condition before or after which is competently related to the date of execution.  Here, the 
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Court of Appeals and Trial Court placed emphasis on a discharge summary of fourth stage 

dementia, issued three weeks before the event of execution, which supported the decision of the 

Court of Appeals and Trial Court. 

I would have phrased it differently.  I would have placed penultimate emphasis on the date of 

execution and not talked about “competent relation.”  This is a new legal term subject to 

differing interpretations.  I would have said since the evidence of diagnosis found in the 

Discharge Summary was such that there could not have been a cogent moment, three weeks 

hence, there was no competency at the time of execution.  I know I am making an assumption 

about the evidence admitted at trial, but I cannot see the document having been admitted without 

supporting medical testimony. 
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