Every month I summarize the most important probate cases in Michigan. Now I publish my
summaries as a service to colleagues and friends. I hope you find these summaries useful and I
am always interested in hearing thoughts and opinions on these cases.
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In re Genevieve Garcia Revocable Living Trust
STATE OF MICHIGAN COURT OF APPEALS

REVIEW OF CASE:
Reference Files:

Attorney Fees
Election of Remedy
Election – Distinguish from Election of Remedy
(Estoppel by Acceptance)

I liked this case for two reasons. Joe Buttiglieri was the expert on the prevailing side, on the issue
of attorney fees, and also the attorney who years ago handled the published case, cited by the
Court of Appeals, Beglinger on the issue of estoppel by acceptance.
I know of no other lawyer to which this has happened.

201 West Big Beaver, Suite 600, Troy, Michigan 48084 | Phone: 248.528.1111 | Fax: 248.528.5129 | www.kempklein.com

STATE OF MICHIGAN COURT OF APPEALS Case
–continued–
Petitioner was a distributee, under a Trust. Respondent was the trustee. Trustee gave Petitioner
notice of a final accounting, and distributed a share to Petitioner. Petitioner accepted the
proceeds of the distribution. Two years later, Petitioner tried to set aside the Trust on the basis of
undue influence and challenged certain actions of the trustee. Trustee, responded; asserted that
the actions were time barred and claimed estoppel by acceptance. Petitioner persisted in arguing
an exception to the time bar - fraud. The Lower Court ruled that to invoke the exception of fraud
one had to tender back the proceeds which one received.
The persistence, in the view of the Lower Court, amounted to frivolity under the court rules and
RJA and awarded attorney fees.
The Court of Appeals sustained, but remanded the attorney fee portion back to determine what
services were rendered by Respondent after the persistence became frivolous. The Court of
Appeals pointed to the duty to conduct a reasonable inquiry into the legal ramifications of the
Doctrine of Election. Petitioner failed to do this.
Judge Murphy concurs, but points out the difference between elections (estoppel by acceptance)
and election of remedies, which would be the pursuing of one remedy over another doctrine
which exists to prevent double redress. The majority had found these to be synonymous.
Murphy also correctly notes an exception to the fraud exception and that is if you would be
entitled to the “tender” whether you win or lose you need not “tender back”.
Murphy would have also approved the sanction under the court rules and not the court rules and
the statute because the stature applies to civil actions.
This case should also apply to alleged wrongdoing by trustees, as well as to the challenging of
documents. The language supporting the court’s ruling appears broad enough to accomplish this.
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