
 

  
201 West Big Beaver, Suite 600, Troy, Michigan 48084  |  Phone: 248.528.1111  |  Fax: 248.528.5129  |  www.kempklein.com  

 

 

Every month I summarize the most important probate cases in Michigan. Now I publish my 

summaries as a service to colleagues and friends. I hope you find these summaries useful and I am 

always interested in hearing thoughts and opinions on these cases. 

PROBATE LAW CASE SUMMARY 

BY: Alan A. May Alan May is a shareholder who is sought after for his experience in 
guardianships, conservatorships, trusts, wills, forensic probate 
issues and probate. He has written, published and lectured 
extensively on these topics. 

He was selected for inclusion in the 2007-2013 issues of Michigan 

Super Lawyers magazine featuring the top 5% of attorneys in 

Michigan and has been called by courts as an expert witness on 

issues of fees and by both plaintiffs and defendants as an expert 

witness in the area of probate and trust law. Mr. May maintains an 

“AV” peer review rating with Martindale-Hubbell Law Directory, 

the highest peer review rating for attorneys and he is listed in the 

area of Probate Law among Martindale-Hubbell’s Preeminent 

Lawyers. He has also been selected by his peers for inclusion in The 

Best Lawyers in America® 2014 in the fields of Trusts and Estates 

as well as Litigation – Trusts & Estates (Copyright 2013 by 

Woodward/White, Inc., of SC). He has been included in the Best Lawyers listing since 2011. 

He is a member of the Society of American Baseball Research (SABR). 

For those interested in viewing previous Probate Law Case Summaries, go online to: 

http://www.kempklein.com/probate-summaries.php 
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RE: In re FILIBECK Estate 

 STATE OF MICHIGAN COURT OF APPEALS 

BASEBALL STATS: 

Situational Statistics 

All statistics are not equal. When Andy Pafko was traded, from the cellar dwelling Cubs to the 

pennant chasing Dodgers, he remarked that “he faced pitchers he never saw and pitches he was 

never thrown as a Cub”. This is because the Cubbies faced the third, fourth and fifth pitchers in 

the other team’s rotation. A hit for the Dodgers was worth more than a hit for the Cubs. A .300 

average for the Dodgers was likewise worth more than .300 for the Cubs. 

It is said that a heavy hitter in the National League does worse when traded to the American 

League. Witness Albert Pujols’ decline. 
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An opposite calculus applies to pitchers. A 20 game winner for a cellar dweller should do better 

on a run producing team. 

Within a game statistics can be relative. A homerun, with the bases empty, and an eight nothing 

lead, is worthless except to the bonus threshold of the slugger. 

A walk off homerun with two outs, in the bottom of the ninth with one on, is of value. 

A hitter that gets a hit on, or coming out of a 0–2 count is more indicative of ability than a hit on 

a 2–1 or 3–1 count. 

A double, down the line, is more meaningful with men on base and the first and third basemen hug 

the line to prevent a double. 

Just my opinion. 

REVIEW OF CASE: 

Reference Files: Crowd Source Fundraising 

Constructive Trust 

Rights of an Estate 

The above three topics are covered succinctly in the above referenced, published Opinion. Each 

position cited by the Court of Appeals is correct, but with respect, it is the opinion of this reviewer, 

that the conclusion is wrong. 

Plaintiff/Appellee is an estate of a Decedent who became ill without insurance. Defendant/ 

Appellant was the leader of a crowd fundraiser to pay for his medical bills. 

Plaintiff’s deceased obtained insurance which covered all medical expenses; then died. 

Plaintiff complained that Defendant took the money because she deserved it for raising the money 

for Decedent, and because he gave it to her before he died. 

The Lower Court ruled and the Court of Appeals affirmed: 

1. That it was not Decedent’s money to give; 

2. That Defendant didn’t raise the funds alone; 

3. That the funds were for the benefit of Plaintiff’s deceased; 

4. A constructive Trust is an equitable remedy imposed by operation of law when equity 

determines that legal title is held for benefit of another. She became a fiduciary and 

could not pay the funds to herself. 

If all this is correct, why do I believe the Opinion wrong? The case relies on the intent of the donor. 

If that is true, and the only delineation of purpose is the crowd fundraiser was “medical expense”, 

and if there were none, then the monies should be returned pro rata to the donors, as there were no 

further medical expenses. 
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