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Every month I summarize the most important probate cases in Michigan. Now I publish my 

summaries as a service to colleagues and friends. I hope you find these summaries useful and I am 

always interested in hearing thoughts and opinions on these cases. 

PROBATE LAW CASE SUMMARY 

BY: Alan A. May Alan May is a shareholder who is sought after for his experience in 
guardianships, conservatorships, trusts, wills, forensic probate 
issues and probate. He has written, published and lectured 
extensively on these topics. 

He was selected for inclusion in the 2007-2014 issues of Michigan 

Super Lawyers magazine featuring the top 5% of attorneys in 

Michigan and has been called by courts as an expert witness on 

issues of fees and by both plaintiffs and defendants as an expert 

witness in the area of probate and trust law. Mr. May maintains an 

“AV” peer review rating with Martindale-Hubbell Law Directory, 

the highest peer review rating for attorneys and he is listed in the 

area of Probate Law among Martindale-Hubbell’s Preeminent 

Lawyers. He has also been selected by his peers for inclusion in The 

Best Lawyers in America® 2015 in the fields of Trusts and Estates 

as well as Litigation – Trusts & Estates (Copyright 2014 by 

Woodward/White, Inc., of SC). He has been included in the Best Lawyers listing since 2011. 

He is a member of the Society of American Baseball Research (SABR). 

For those interested in viewing previous Probate Law Case Summaries, go online to: 

http://www.kempklein.com/probate-summaries.php 

DT: November 26, 2014 

RE: In Re Joseph W. Brooks III Trust Number One 

 STATE OF MICHIGAN COURT OF APPEALS 

BASEBALL STATS: 

WEIGHING THE ACES 

Query: Would there be more left handed aces if nuns didn’t have rulers? 

Yes. 

Lefties are at a premium. So do you go all out and sign Max Scherzer or keep David Price and use 

Max’s $25 million to fill other gaps? 

Let Max go: 

1. The rule of nun makes great lefties rare. 
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2. Price pitches more later innings and the Tigers have a poor bullpen. 

3. Price is one year younger. 

4. Price has a better strikeout to walk ratio; 271 to 39 vs 252 to 63. 

5. Price pitches more innings in September than Scherzer. 

6. Price struck out 83 batters when the count was 0-2, Scherzer 47. 

7. Price faced 100 fewer batters and struck out 19 more. 

8. Scherzer has a .294 OPS, Price .272. 

Scherzer had a chance to sign and turned it down – get a catcher and a short stop. 

REVIEW OF CASE: 

Reference Files: Trustee Discretion 

Ascertainable Standard 

Breach of Duty 

Grantor created a trust for the benefit of his wife’s “health, support and maintenance.” Residue to 

appellant. Testimony showed grantor wanted to benefit her and not others and that grantor’s motive 

was tax driven. 

Trustee paid grandchildren for their education and a church. Remainderperson sued for breach of 

trust. The Lower Court found that the dictionary definition of health included mental health, health 

of the soul was included, as well as anything that makes the person “feel good.” 

One Court of Appeals judge reversed without opinion. One judge writing for the majority said 

anything written to benefit one person could not under the ascertainable standard in the trust 

include third persons. In addition to appropriate citations, the court cited MCL 700.7810. 

The court went further found that if there were a discretionary provision, given the standard of 

health, support and maintenance, it would amount to an abuse of discretion. 

A third judge cited the I.R.S. Code on ascertainable standard and said since the trust was tax driven 

the trustee had to observe tax standards. Judge Gleicher reference to her reasoning as “another” 

reason. Therefore, one can say she adopted, then added to Judge Sawyer’s majority opinion. 
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