Every month I summarize the most important probate cases in Michigan. Now I publish my
summaries as a service to colleagues and friends. I hope you find these summaries useful and I am
always interested in hearing thoughts and opinions on these cases.
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STATE OF MICHIGAN COURT OF APPEALS

BASEBALL STATS:
Because I had to write two probate articles in one week, I came up a little short on baseball. So I
offer the following limericks:
Cy Young winner Verlander
was known as a mighty right-hander
he is no longer the best because of the chest
of a model with whom he did pander
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STATE OF MICHIGAN COURT OF APPEALS Case
–continued–
Miguel was once known as a drunk
was stopped by a cop with a fifth in this trunk
he puffed out his chest and resisted arrest
sobriety test he did flunk
but since he has been away from the bottle
the cowhide he’s given a throttle
with titles galore he does add to the score
and for kids he is now a role model
Next year Alex comes back
and he thinks he’ll pick up the old slack
he’ll hit for the boids in the absence of roids
without which he’s just lost his knack
Some might call it just fate
this fact about Lou Gehrig great
his homerun the first
was a 9-27-23 burst
and his last 9-27-38
p.s.

On the last article I stated Hack Wilson set a league record of 109 RBI’s, when in fact he
had 190 RBI’s.

REVIEW OF CASE:
Reference Files:

In Re Hammond
Assessment Fiduciary Fees Successful Defense

The first five pages of this case dealt with the Lower Court’s proper exclusion of testimony of a
forensic accountant proffered to prove fiduciary wrongdoing. The Court of Appeals ruled that the
exclusion was not an abuse of discretion for a variety of reasons.
Thereafter, the Court of Appeals deals with the rights of the fiduciary who has been not found
guilty of wrongdoing.
I believe there is either a clarification or extension of existing law.
1. The trustee may charge the trust for his or her defense when “no wrongdoing is proved.”
The Court of Appeals cites In re Temple Marital Trust, 278 Mich App 122. Courts usually
cite In re Valentino, 128 Mich App 87. The difference is Valentino requires “total
exoneration.” That’s like not guilty vs. innocent. This is a better, and newer supportive case
for fiduciary defense.
2. The Court of Appeals next utilized In re Hammond Estate, 215 Mich App 379. Assume
numerous heirs, one attacks trustee, others don’t. It is unfair to charge the trust for the
trustees defense fees, so you charge the challenger, and:
a. cites the Hammond principal that there is this assessment when it would be grossly
unjust and unequitable to charge the other heirs;
b. allows the setting up a reserve to come out of that losers share for subsequent
proceedings (appeal?). This hold back is not a “predetermination” of liability which
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might be a de-priority of due process. (Allows for expenses incidental to the allowance
of account MCL 700.7821(2).
All this against a loser who has not in any way been declared “frivolous.” The liability arises
because equity must be done for others, i.e. the non-objecting heirs.
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