Every month I summarize the most important probate cases in Michigan. Now I publish my
summaries as a service to colleagues and friends. I hope you find these summaries useful and I am
always interested in hearing thoughts and opinions on these cases.
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BASEBALL LORE:
The explosive season of Jose Abreu as a 2014 rookie is billed as one of the best. Jose batted .317,
hit 36 homeruns, 107 RBI’s and scored 80 runs. He did this for a mediocre Chicago White Sox
team.
Although this is certainly good by any standards, let alone a rookie, I do not think it is one of the
best.
I will not go into Ichiro Suzuki because he played so many years in Japan. But I do not think
anyone will top batting .350 leading the league, having 242 hits leading the league, and having 69
RBI’s.
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I do want to mention two people who I really think had better rookie seasons. The first is Fred
Lynn for the Red Sox. Fred batted .331, lead the league with a slugging percentage of .566, had
175 hits, 21 homeruns and 105 runs. He also won the MVP award as a rookie. Another Red Sox
did just as well, and that was Ted Williams in 1939. Ted batted .327, had a slugging percentage of
.609, 185 hits, 31 homeruns and led the league in RBI’s with 145.
Also, he was only 20 years of age.
Let’s see what happens with a sophomore jinx.
REVIEW OF CASE:
Reference Files:

Setting Aside Case Evaluations
Undue Influence – Presumption
Sanctions
Hearsay – Party Deceased

Mom, while alive, gave daughter, Reba, a power of attorney and directed Reba to transfer mom’s
bank accounts to the joint names of Reba and mom with right of survivorship. Mom had given
“Janice” money in joint names with rights of survivorship. Mom directed Reba to get that money
back. Janice refused and mom sued. Mom gave a deposition. At her deposition it showed that she
was of sound mind and knowingly directed Reba to get the money back and that she realized that
Reba was now her sole heir. That former deposition of mom formed a basis of dismissal of other
heirs claims of undue influence in the instant matter.
Judge Mack in the lower court set a judgment aside which was the product of facilitation. He did
it on the basis of factors found on page 3 and page 4 of the attached Opinion, for those who are
interested. I have not reviewed that issue as it does not specifically concern probate. The same
applies to the issue of contempt. The factors are listed at page 6 by the Court of Appeals as to what
should be evaluated in the finding of contempt and what remedy to apply. It is worthy of noting
that even if you have a bum case, Judge Mack wouldn’t sanction you if the prevailing party
delayed, thus giving the party with a bad case the opinion that they had a good case. This is a great
observation and ruling.
The Lower Court allowed the deposition transcript of mom, while she was alive, into evidence in
the deceased case under 804(a)(4), declarant not available, 803(3), state of mind and the catch all
of 804(b)(7).
The Court of Appeals made the following observations regarding undue influence:
1.

The Kar vs. Hogan factors.

2.

The party alleging undue influence carries the burden of proof despite the
presumption.

3.

That the influence must be “undue.”

The lower court found that in light of the clarity of the deposition testimony, there was no fiduciary
relationship and if there was a fiduciary relationship, the deposition testimony overcame the
presumption created by the power of attorney.1
1

The mental capacity was supported by the testimony of an attorney and actually Appellant himself. The attorney
also testified that he “didn’t see anything that would prevent her (Decedent) from making her own decisions.”

2
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The Lower Court also found that this clarity was sufficient grounds for granting summary
disposition in the Court of Appeals sustained.
This case is the best example of the so-called “Johnson Curve.”2 The stronger mentally that you
are, the more evidence is necessary to show that the influence was undue influence. Some might
say that this case goes even further. If you are competent and there is good evidence of that, one
alleging undue influence cannot win.
What do you think?
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In Re: Johnson, 326 Mich 310.
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