Every month I summarize the most important probate cases in Michigan. Now I publish my
summaries as a service to colleagues and friends. I hope you find these summaries useful and I am
always interested in hearing thoughts and opinions on these cases.
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BASEBALL STATS:
ALL-STAR TEAM COMPOSED OF MAJOR LEAGUE BASEBALL PLAYERS ALL FROM
ONE HIGH SCHOOL
Freemont High School has produced 25 major league baseball players. This Los Angeles school
has continued to be a breeding ground for major leaguers going back a long long way.
I was able to pick from it decent players who could probably beat many of today’s major league
teams.
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My outfield was composed of Willie Crawford, Chet Lemon and Eric Davis. Crawford played 14
years, most of them for the Los Angeles Dodgers. He had a .268 batting average and a .408
slugging average. Chet Lemon was a Tiger favorite. He is 215 homeruns and had a lifetime batting
average of .273. He played in the All-Star game three times. He was certainly known for his speed.
Eric Davis hit 282 homeruns and had a lifetime average of .269 and made the All-Star team twice.
Most of his playing was for Cincinnati and he was known as “Eric the Red.”
At third base I have Gene Mauch, who was known more as a manager. He managed for 27 years
for the Phillies, Expos, Twins and Angels. But in addition to his 27 years of managing, he managed
to be a good journeyman with the Cubs and Red Soxs. Playing all infield positions and batting
.239.
James Lofton would be my choice at shortstop, simply because he was one. He had a .192 batting
average.
At second base I make up for Lofton’s poor playing by choosing Bobby Doerr, a true Hall of
Famer. Doerr finished his career with a .288 average and hit over 1,200 RBI’s. He was in nine AllStar games. He was also born on April 7th, my birthday.
At first base I have Nippy Jones. Nippy played for the Cardinals and the Braves and had a .267
lifetime average. He hit .300 for the Cardinals in 1949.
This high school was able to produce both left-handed and right-handed pitchers. For my righthanded pitcher I chose Dick Conger because he was Jewish and because he played for the Tigers.
Dick was a fastball pitcher and had a fantastic win-loss record of 3 wins and 7 losses after he
returned from military duty in World War II, he never played again. My left-handed pitcher is Dan
Grunewald.
I have chosen George Hendricks and Bobby Tolan as my coach and right-handed and left-handed
designated hitter. Tolan spent the majority of his career in the National League. He had a .265
batting average and led the league in stolen bases in 1970 with 57, batting .316 that year.
Freemont High School of Los Angeles should be proud of itself for what it has produced.
REVIEW OF CASE:
Reference Files:

Notice of Hearing to Interested Parties
Sanctions
Attorneys Lien
Subject Matter Jurisdiction
Effective Partial Reversal

Stephen retained Richard in his capacity as trustee on mom’s trust and estate. Most of Richard’s
services were for Steve personally and did not benefit the estate, but benefited the position of
Steve. Steve was removed as personal representative and trustee. A previous order was entered by
the Lower Court and Court of Appeals sustaining the disallowance of Richard’s fees as services to
the estate as they benefited Stephen personally. Richard sought reimbursement from the estate.
Although the Lower Court denied reimbursement from the estate, it did find Stephen personally
liable. Richard sought an attorney’s charging lien out of the estate and trust, which owed money
to Stephen.
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The Court gives a good definition of abusive discretion, which is the standard of review for fees.
“A probate court abuses its discretion when it choses an outcome outside the range of reasonable
and principled outcomes.”
I.

Attorney’s Charging Lien. Richard did not produce the corpus of the trust or the estate,
therefore has no charging lien on it. “Because his legal effort simply did not create or
add to the total trust funds available for distribution to the beneficiaries.” Thus, the
Lower Court was reversed on this issue. The Court of Appeals also points out that even
though there may be a common pool, there are exceptions to attorney’s charging liens
such as when real estate is concerned and you secure title or the sale of property is
accomplished to comply with an IRS settlement.

II.

Subject Matter Jurisdiction. Here things get interesting. The Court of Appeals intra
alia said: (1) the court had power to determine whether Stephen owed Richard
individually or as trustee; (2) if subject matter jurisdiction is lacking the action is void
“no matter what formalities may have been taken by the court”; (3) the Court of
Appeals admonished the Lower Court that it should not only look at MCR 5.117(D),
but also statutes creating jurisdiction; (4) the Court of Appeals sets forth 700.1302(A)
to say that the Lower Court has exclusive jurisdiction, legal and equitable, over a matter
that relates to the deceased estate. Then it adds a new word to the statute “potentially
related to administration of the estate as it relates the settlement of the estate.” Although
the Court of Appeals doesn’t give a definition of the word potential, what it is saying
is that you derive your answer as to jurisdiction based on the initial pleading, and since
the initial pleading related to getting fees out of the estate, the Lower Court could make
the determination that the individual was personally liable. You don’t look at the result,
you look at the initial pleading. The fact that the initial pleadings were not granted on
the issue of the attorney fees, does not divest the court from subject matter jurisdiction.
The Court of Appeals inserts that the finding that Stephen was personally liable would
have the effect of collateral estoppel in a private action by Richard, but that’s a long
way from saying that Richard is liable for whether Richard has to file a separate action.
The Court of Appeals said that Richard was lulled into believing that the trust would
pay him, but Richard, a published author on the issue of fees, probably knew who he
was performing services for.

III.

Discovery and Denial of Summary Disposition. Although it could have fit in on
another sub-heading, the Court of Appeals found that when the fiduciary was to blame
for bringing about unnecessary litigation, the fiduciary rather than the estate should be
responsible for the attorney fees. The Court of Appeals cites good law that discovery
may be ended and that such ending is not premature. Summary dispositions are only
premature when further discovery stands a fair chance of uncovering factual support
for the opposing party’s position. Newmann v. State Farm, 180 Mich App 479. “A party
opposing a motion for summary disposition because discovery is not complete must
provide some independent evidence that a factual dispute exists. Michigan National
Bank v. Metro Institutional Food Service, 198 Mich App 236.

IV.

Sanctions. The Lower Court’s decision on sanctions fell because it was tied to the
attorneys charging lien, which fell and the party therefore didn’t prevail. The Court of
Appeals went on to tell the Lower Court to find some other way to sanction Stephen.
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V.

Notice of Hearing.

Steve also raised the fact that he only received notice of hearing of the motion for summary
disposition in the estate, only the trust. The Court of Appeals said “the two proceedings involved
the same parties and were heard before the same probate judge. The motions and petitions in both
the trust and estate would have been identical. Accordingly, we have no doubt that Shefman was
fully unnoticed in the estate case.” Unfortunately, this contradicts other Court of Appeals
decisions.
What the Wetsman court has done is create a doctrine of “substantial compliance or tantamount”
compliance. This conflicts with a three Judge panel in a published case of Independent Bank v
Hammel Assoc., 301 Mich App 502; 836 N.W.2d 737 (2013). In the published case Independent
Bank sent out a Notice of Disallowance of Claim and identified the estate, but not the trust. The
trust took the position that Independent Bank knew or should have known that no estate was
opened and that therefore the disallowance had to be on behalf of the trust. The Court of Appeals
said “We reject the trial court’s reasoning that Independent Bank should have known that Wood
intended to disallow the claim as to the trust and that this was sufficient to trigger the 63-day filing
deadline. While the publication of Lee’s death stated that “[t]here is no probate estate,” and the
notice to known creditors identified Wood as “Successor Trustee,” the publication was made
almost immediately after Lee’s death and the notices were sent shortly thereafter. It would not be
unusual for an estate to be opened in the weeks or months following a person’s death. Most
importantly, our holding is consistent with the plain language of the statute. As discussed, the
disallowance of claim refers only to Lee’s estate, and makes no mention of the trust. This was
clearly counsel’s error because no estate existed at the time he sent the disallowance and, indeed,
no estate was ever opened.”
There is some distinguishing language: “when a party seeks the strict application of a status with
a very brief limitations period in order to extinguish an otherwise lawful claim, that party should
also be held to the very terms of the statute it seeks to invoke.”
I think in light of this published case the Court of Appeals may have erred in finding that notice
out of the trust case is tantamount to notice in the deceased case. It is not a reversible error because
the summary disposition is looked at de novo and by affirming the Lower Court, the Court of
Appeals did it in both the trust and the estate after Stephen had a copy of the motion.
It has always been a rule of thumb that notice is jurisdictional.
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