Every month I summarize the most important probate cases in Michigan. Now I publish my
summaries as a service to colleagues and friends. I hope you find these summaries useful and I am
always interested in hearing thoughts and opinions on these cases.

PROBATE LAW CASE SUMMARY
BY:

Alan A. May

Alan May is a shareholder who is sought after for his experience in
guardianships, conservatorships, trusts, wills, forensic probate
issues and probate. He has written, published and lectured
extensively on these topics.
He was selected for inclusion in the 2007-2014 issues of Michigan
Super Lawyers magazine featuring the top 5% of attorneys in
Michigan and has been called by courts as an expert witness on
issues of fees and by both plaintiffs and defendants as an expert
witness in the area of probate and trust law. Mr. May maintains an
“AV” peer review rating with Martindale-Hubbell Law Directory,
the highest peer review rating for attorneys and he is listed in the
area of Probate Law among Martindale-Hubbell’s Preeminent
Lawyers. He has also been selected by his peers for inclusion in The
Best Lawyers in America® 2015 in the fields of Trusts and Estates
as well as Litigation – Trusts & Estates (Copyright 2014 by
Woodward/White, Inc., of SC). He has been included in the Best Lawyers listing since 2011.
He is a member of the Society of American Baseball Research (SABR).
For those interested in viewing previous Probate Law Case Summaries, go online to:
http://www.kempklein.com/probate-summaries.php
DT:

February 4, 2015

RE:

In Re Estate of Stewart Ellsworth Hummer
STATE OF MICHIGAN COURT OF APPEALS

BASEBALL STATS:
ANTI-SEMITISM IN MAJOR LEAGUE BASEBALL
One does not think that there is much anti-Semitism in Major League Baseball primarily because
there are so few Jewish baseball players in Major League Baseball.
It is however, not dead.
Not so long ago Dmitri Young, while playing for the Tigers in New York made anti-Semitic slurs.
He was suspended for 7 games and later apologized.
In 1919, a Washington Senator pitcher leveled blame against his Jewish catcher with anti-Semitic
slurs for his having a poor inning. The catcher, Bob Berman, knocked him out.
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Al Rosen, who was a league leader and also an amateur boxer, reacted similarly to Berman when
he incurred anti-Semitic incident.
In 2003, Bruce Froemming, a veteran umpire, made an anti-Semitic remark about a baseball
administrator. Not being the brightest of people, he left it on a voicemail.
Speaking of umpires, there were a few who were Jewish, Dolly Stark, Stan Landers, Al Foreman
and Al Clark to name some. Clark was Orthodox. There are no reported incidents from players,
only fans.
Despite his stardom, Sandy Koufax always related that Walter Alston would make anti-Semitic
remarks in front of him. But the best remark was made by Don Drysdale. Drysdale was chosen to
pitch when Koufax decided to sit out a World Series game because of the Jewish holidays.
Drysdale was shelled in the first inning and when Alston came to the mound, Drysdale looked at
him and said “coach I bet you wish I was Jewish.”
REVIEW OF CASE:
Reference Files:

Standard of Appeal – Surcharge
Disregarding Unrebutted Testimony
Relation Back Doctrine Pro and Con

Stewart Hummer, Deceased, was married to Colleen Covey. A Circuit Court entered an order of
annulment codifying a debt from Ms. Covey to Mr. Hummer. The parties lived together and Ms.
Covey, after being appointed personal representative, said she did not owe the money because
there was a forgiveness of indebtedness. She also allowed her son before and after she was
appointed personal representative to live in decedent’s house rent free.
The Lower Court, Lapeer County Probate Court, found the debt was valid despite the unrebutted
testimony and surcharged the personal representative for failure to collect rent.
Although it does not pertain to probate courts per se, it is interesting to note that when there is a
supposed oral agreement what the law is regarding on rebutted testimony. This issue is reviewed
for clear error and the question is “was the decision of the probate court clearly erroneous?” In
addition to deferring to the Lower Court on issues of creditability, the Court of Appeals says “the
court was not required to find respondent credible simply because there was no conflicting
testimony.” (I’ll bet she didn’t list this as income on her 1040 as a forgiveness of indebtedness).
Regarding surcharge, the Court of Appeals says the standard is abusive discretion and uses the
relation back doctrine which is intended to confirm actions of a personal representative done prior
to his or her appointment. Here the Court of Appeals uses the relation back doctrine as a sword
rather than a shield and said because you were appointed personal representative your appointment
relates back to when you did the act in question. Usually these are positive acts which need
ratification. In this case it was a negative act of failure to charge her son rent.
The court also makes the statement that when you favor one beneficiary over all you have breached
your fiduciary duty.
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