Every month I summarize the most important probate cases in Michigan. Now I publish my
summaries as a service to colleagues and friends. I hope you find these summaries useful and I am
always interested in hearing thoughts and opinions on these cases.
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In Re Estate of Hornak
STATE OF MICHIGAN COURT OF APPEALS

BASEBALL STATS:
WHY I LIKED 1948
The best thing about 1948 was that I got to watch the World Series on our Philco projector TV
with my father and my grandfather.
1948 was what I called the year of the whisker. Ted Williams led the American League in RBI’s
and homeruns, but missed out by a whisker on winning a third Triple Crown as George Kell of the
Detroit Tigers nosed him out for the batting championship. Kell won by .0002 of a point, .3429 to
.3427.
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A similar thing happened in the seniors circuit with Stan Musial winning the batting championship
and leading the league in RBI’s, but lost the homerun title by a whisker 40 to 39 to big John Mize.
He really did hit 40 homeruns himself, but that homerun happened on a rain shortened game. Stan
had held out that spring training for a larger salary and finally signed for $31,000. During the 1948
season, he got 5 hits in a game four times.
Satchel Paige made his rookie debut at age 42 for the Tribe.
A couple of interesting things happened with the Detroit Tigers. George Vico was a rookie Tiger
first sacker. On the first major league pitch that was served up to him, George homered.
The Tigers had their first night game in 1948.
Finally, we said goodbye to the Bambino, who died on August 16th.

REVIEW OF CASE:
Referenced Files:

Clearly Erroneous – Definition
Growing Crops Passing with Real Estate and Exceptions
Due Process

This unpublished case is a continuation of a previous unpublished case decided July 5, 2012. In
the previous case, a person was estopped from asserting his own title because he failed to disclose
his deed rights in a bankruptcy proceeding.
This Court of Appeals decision - results from Lower Court decision after remand.
Appellee and Appellant entered into a settlement agreement wherein Appellant was supposed to
receive 50 acres of a total of 70.58 acres after the land division was approved by the township.
Appellant said he would go through with the settlement once he received the monies from the sale
of crops on the 50 acres of land.
The Lower Court and the Court of Appeals ruled as follows:
I.

Clearly Erroneous. The court recites In re Bennett Estate, 255 Mich App 545
(2003). “A finding is clearly erroneous when a reviewing court is left with a definite
and firm conviction that a mistake has been made, even if there is evidence to
support the finding.”

II.

Crops. The common law rule is that growing crops pass with land which is
conveyed. There are exceptions, which are called reservations, one of which is
called severance. There is a severance when there is a sharecropping agreement.
The Court treats the growing crops as harvested because the Court says they are
personalty and the agreement can be established by parole evidence. Such was the
case here and Appellant did not get the proceeds of the harvested crops. The Court
iterated another case where access to a crop of Christmas trees to maintain and
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harvest them constituted such a severance. A separate provision regarding the crops
or the proceeds of crops could have solved Appellant’s problem.
III.

Due Process. In dealing with the invalidity of notice on an accounting, the Court
said that notice was proper and that due process required only “the opportunity to
be heard ‘at a meaningful time and in a meaningful manner.’”

Questions. I think there may be a contradiction in the Court of Appeals decision. At page 2, the
Court of Appeals says “As of May 21, 2013, all of the decedent’s property had been transferred to
the LLC with the exception of a 70-acre parcel that had yet to be resolved.” I am assuming that the
70-acre parcel mentioned was the same as the 70.58-acre parcel, which is the relevant parcel to
this case. If that is so, there appears to be a contradiction because the Court relies on the following
in determining that the will doesn’t govern, but the LLC does. At page 3, the Court of Appeals
says “The court also found that because the property belonged to the LLC and not the estate, the
decedent’s will did not control that distribution.” If I am wrong and that 70-acres was in the LLC,
then the conclusion is correct. If I am right and it is the same parcel, if the will contemplated some
other distribution with the proceeds of the crops, then the Court of Appeals is in error.
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