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Every month | summarize the most important probate cases in Michigan. Now | publish my
summaries as a service to colleagues and friends. I hope you find these summaries useful and I am
always interested in hearing thoughts and opinions on these cases.

PROBATE LAW CASE SUMMARY

BY: Alan A. May Alan May is a shareholder who is sought after for his experience in
guardianships, conservatorships, trusts, wills, forensic probate
issues and probate. He has written, published and lectured
extensively on these topics.

He was selected for inclusion in the 2007-2014 issues of Michigan
Super Lawyers magazine featuring the top 5% of attorneys in
Michigan and has been called by courts as an expert witness on
issues of fees and by both plaintiffs and defendants as an expert
witness in the area of probate and trust law. Mr. May maintains an
“AV” peer review rating with Martindale-Hubbell Law Directory,
the highest peer review rating for attorneys and he is listed in the
area of Probate Law among Martindale-Hubbell’s Preeminent
Lawyers. He has also been selected by his peers for inclusion in The
Best Lawyers in America® 2015 in the fields of Trusts and Estates
as well as Litigation — Trusts & Estates (Copyright 2014 by
Woodward/White, Inc., of SC). He has been included in the Best Lawyers listing since 2011.

He is a member of the Society of American Baseball Research (SABR).

For those interested in viewing previous Probate Law Case Summaries, go online to:
http://kkue.com/resources/probate-law-case-summaries/

DT: June 15, 2015

RE: In Re Conservatorship of Brandon M. Owens, a Minor
STATE OF MICHIGAN COURT OF APPEALS

BASEBALL STATS:

BASEBALL AS A SECOND LANGUAGE

Earlier in May, members of the American Council of Trustee and Alumni received from the
President a nice little monograph called Baseball as a Second Language. Don Gillis was kind
enough to give me his copy. Baseball as a Second Language was compiled by Harry Lewis, a
professor of computer science at Harvard University. The 79 page volume is a lexicon of baseball
terms that have become part of the English nomenclature.

Here are some examples that Professor Lewis gives:
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STATE OF MICHIGAN COURT OF APPEALS Case
—continued—

Although made in 2008, the following is apropos of today “how do you get them to do the
reconciliation process, as long as you give them a blank check? It’s time for the Iraqi’s to step up
to the plate.” (Comment given by a former Pentagon official to Barack Obama). Did the President
take the advice?

“It’s the difference between those of us who think this is the bottom of the 8" inning and those
who think it’s the bottom of the 9" inning. A lot of Democrats, because they have no faith in the
President’s ability to adapt the change have concluded that the game is over. It’s the bottom of
the 9. Senator Joseph Biden discussing the Iraq War — Hey Joe, what inning are we in now?

“My job is to look out for the folks and call ’em as I see em, not sink into the morass of partisan
politics” — TV commentator Bill O’Reilly on his admission that his assessment of Iraq weapons of
mass destruction was wrong.

He is man who was born on 3™ base and thinks he hit a triple. Speaker at the Democratic
convention talking about George Bush’s background.

Former Senator Rick Santorum of Pennsylvania can’t seem to get to 1% base, though he is highly
personable. An assessment made in 2011, which is probably accurate today.

“Double baseball” when speaking about Jacob Lew. This is attributable to socialist Senator Bernie
Sanders “do you believe that the deregulation of Wall Street contributed significantly to the
disaster?” “Lew not only failed to hit the ball out of the park, but whiffed.” Hope Bernie has
something more to say in his quest for the presidency.

REVIEW OF CASE:

Referenced Files: Conservator -  Limits on Expenditure for Necessity
- Deriving Person Benefit (Parental Financial Obligation)
- Statutory Facts to Consider

Ward was Appellants son. As conservator, Ward invaded a restricted account and expended the
money on private school education?, vacation and orthodonture. Appellant earned $50,000 a year
and was payee on $21,000 a year for Social Security Survivor benefits. Necessity of expenditure
was not disputed. The Lower Court found that the Appellant’s salary, plus SSA, made the invasion
of the restricted funds improper. The Court of Appeals sustained.?

The Court of Appeals appropriately cites MCL 700.5425 that you can use monies for education,
support and care BUT cites 700.5425(a) that conservator cannot derive personal benefit
“including” a benefit by relief of a personal duty of support. The Court of Appeals cites MCL
700.5425(b) as to the factors to consider and stresses MCL 700.5425(b)(iii) of other sources
available.

1 Nowhere is bank liability discussed.

2 Nowhere is there a discussion of surcharge. Merely disallowance of account and removal and appointment of
Appellee as successor conservator.



STATE OF MICHIGAN COURT OF APPEALS Case
—continued—

The decision is appropriate and though unpublished, leaves the future to question is a salary of
$50,000, plus $21,000, sufficient to bar use of the monies for necessities? Maybe, maybe not. 1
would have stressed that Appellant obviously used $21,000 for everyday expenses which were his
parental responsibility and that Appellant violated a court order. | would have relied on the
violation of the order of restriction because a petition in advance would have resolved everything
without wrongdoing and cost of attorney fees.
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STATE OF MICHIGAN
COURT OF APPEALS

In re Conservatorship of BRANDON M. OWENS,

a Minor.
MARCUS B. OWENS, Former Conservator of UNPUBLISHED
Brandon M. Owens, a Minor May 12, 2015
Petitioner-Appellant,
v No. 319761
Wayne Probate Court
ANDREW R. GRIFKA, Conservator of LCNo. 2011-770978-CY

BRANDON M. OWENS, a Minor,

Appellee.

Before: RIORDAN, P.J., and JANSEN and FORT Hoon, JJ.

PER CURIAM,

Petitioner, Marcus Owens, appeals as of right an order denying his petition to allow
accounts, discharging him as conservator, and appointing respondent Andrew Grifka as
conservator. We affirm.

This appeal arises out of money spent by petitioner in his capacity as the conservator of
his seven-year-old son. Petitioner’s son received $126,078.77 in life insurance proceeds upon
the death of his mother. Petitionet’s son also receives $1,800 a month in Social Security
survivor benefits; petitioner is the representative payee for those funds. Subsequently, petitioner
petitioned the court for appointment as conservator for his son, and the trial court granted
petitioner’s request. Petitioner placed the life insurance proceeds into a restricted bank account.
Although the trial court ordered petitioner to receive a written court order prior to withdrawing
funds from the restricted bank account, petitioner accessed approximately $44,000 from the
restricted bank account without court approval. In addition, respondent failed to file an
inventory for the account. On January 15, 2013, the trial court entered an order suspending
petitioner as the conservator and on July 3, 2013, the trial court entered an order appointing
Grifka as conservator. After miscellaneous disputes, petitioner filed an account of expenses for
the period of May 16, 2013, to July 3, 2013. The account included expenses for tuition and fees
for private schooling, child care, vacations to visit family, dental procedures, and organized
sports. Gritka, who had since been appointed the child’s Guardian Ad Litem, requested that
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respondent be removed as conservator. After a hearing on December 2, 2013, the court entered
an order denying petitioner’s accounts, discharging petitioner as conservator, and appointing
Grifka as conservator. The trial court reasoned that it was petitioner’s obligation to support his
child, and that his salary, along with the social security funds he received on behalf of the child,
were sufficient to cover the claimed expenses without necessitating use of the insurance
proceeds. Petitioner now appeals.

Petitioner argues the trial court erred when it disallowed expenses related to the minor
child’s health, education, and welfare. We disagree.

We review a probate court’s findings for clear error. In re Townsend Conservatorship,
293 Mich App 182, 186; 809 NW2d 424 (2011). “A finding is clearly erroneous when a
reviewing court is left with a definite and firm conviction that a mistake has been made, even if
there is evidence to support the finding” Id. “We review de novo issues of statutory
interpretation.” In re Estate of Stan, 301 Mich App 435, 442; 839 NW2d 498 (2013). “The
primary goal of judicial interpretation of statutes is to ascertain and give effect to the intent of the
legislature.” In re Reizwitz, 236 Mich App 158, 163; 600 NW2d 135 (1999) (citation omitted).
“The legislature is presumed to have intended the meaning it plainly expressed.” Id. (citation
omitted). Clear and unambiguous statutory language must be enforced as written, /d.

Primarily, the parties dispute the proper application of MCL 700.5425. Petitioner
contends that the trial erred when it did not aliow any of petitioner’s expenses because MCL
700.5425 provides that a conservator may expend money reasonably necessary for the support,
education, care, or benefit of the protected individual and all of the expenses listed were for those
purposes. MCL 700.5425 provides, in relevant part:

A conservator may expend or distribute estate income or prineipal without
court authorization or confirmation for the support, education, care, or benefit of
the protected individual or the protected individual’s dependents in accordance
with the following principles:

(a) The conservator shall consider a recommendation relating to the appropriate
standard of support, education, and benefit for the protected individual or a
dependent made by a parent or guardian, if any. The conservator shall not be
surcharged for money paid to a person or organization furnishing support,
education, or care to the protected individual or a dependent in compliance with
the recommendation of the protected individual’s parent or guardian unless the
conservator knows that the parent or guardian derives personal financial benefit
from that payment, including a benefit by relief from a personal duty of support,
or that the recommendation is clearly not in the protected individual’s best
inferests.

(b) The conservator shall expend or distribute money reasonably necessary for the
support, education, care, or benefit of the protected individual or a dependent with
due regard to all of the following:




(i) The estate size, the conservatorship’s probable duration, and the likelihood that
the protected individual, at some future time, may be fully able to be wholly self-
sufficient and able to manage business affairs and the estate,

(i) The accustomed standard of living of the protected individual and the
dependents.

(iil) Other money or sources used for the protected individual’s support.

Pursuant to MCL 700.5425, a conservator may expend or distribute estate income for the
support, education, care, or benefit of the protected individual, in accordance with several
principals. Turning to those principals, MCL 700.5425(a) first provides “The conservator shall
consider a recommendation relating to the appropriate standard of support, education, and benefit
for the protected individual or a dependent made by a parent or guardian, if any.” Here, it seems
appropriate to consider petitioner’s recommendation, in his role as parent, regarding the
appropriate standard for the support, education, and benefit of his son. In this case, petitioner
asserts that the minor child was exhibiting learning difficulties, “as well as problems and
reluctance in making attachments to friends and authority figures.” According to petitioner, the
minor child also expressed fear of losing petitioner and being alone. Therefore, petitioner
enrolled his son in private school and organized sports teams, and arranged trips to see family
located out of state. The minor child also needed orthodontic procedures above and beyond
ordinary dental needs. Petitioner requested payment from the insurance proceeds to cover these
supplemental expenses.

MCL 700.5425(a) continues, and provides that the conservator will not be surcharged for
money expended consistent with the parent’s recommendation unless the conservator knew that
the parent derived “personal financial benefit from the payment, including a benefit by relief
from a personal duty of support[.]” Respondent argues, and the trial court found, that this
principal was violated by petitioner. Specifically, the trial court found that petitioner, as the
child’s parent, was legally responsible for the support of his son. Given petitioner’s income,
which included social security payments received on the child’s behalf as well as petitioner’s
earnings, compared to the expenses claimed by pefitioner, the court found that the expenses were
excessive, and, essentially, that petitioner would derive a personal financial benefit from receipt
of the funds. Specifically, the trial court noted that the amount petitioner received yearly from
social security was $22,600, and the claimed expenses were $6,000 less than that amount. The
trial court concluded that the social security funds alone were sufficient to cover the expenses
claimed without using the insurance proceeds. Respondent’s argument on appeal mirrors the
findings and logic of the trial court. According to respondent, the trial court correctly found that
petitioner derived a personal financial benefit, and it was unreasonable and unnecessary for him
to use the insurance proceeds on the claimed expenses. On the other hand, petitioner claims that
these expenses were “disbursed solely for the health, education and welfare of [the child] and
separate and extraordinarily above the ordinary care provided by [petitioner] through he and [the
child’s] ordinary income.” The funds were expended in the child’s best interest, and he did not
derive personal financial benefit.




MCL 700.5425(b) provides several other factors to be considered when expending money
that is “reasonably necessary for the support, education, care, or benefit of the protected
individual[.]” These factors include:

(1) The estate size, the conservatorship’s probable duration, and the likelihood
that the protected individual, at some future time, may be fully able to be wholly
self-sufficient and able to manage business affairs and the estate.

(i) The accustomed standard of living of the protected individual and the
dependents.

(iif) Other money or sources used for the protected individual’s support.

In this case, the factors listed, especially the accustomed standard of living of the minor child and
the other money or soutrces used for the protected individual’s support, are directly related and
applicable to the above discussion and the trial court’s findings.

We conclude that the trial court did not clearly err in denying petitioner reimbursement
for the claimed expenses. Again, a trial court’s findings are clearly erroneous when, after
reviewing the evidence, we are left with a definite and firm conviction that a mistake has been
made. i re Townsend Conservatorship, 293 Mich App at 186. Here, the trial court based its
finding on sound reasoning and conclusions. As stated by the trial court, it seems intuitive that a
parent has an obligation to support his or her own child, see MCL 722.3, and MCL 700.5425(a)
explains that personal financial benefit may arise from “relief from a personal duty of support.”
Further, the record evidence supports the trial court’s findings. The trial court emphasized that
the claimed expenses by petitioner were cumulatively less than petitioner receives from social
security benefits for the minor child. As such, use of the insurance proceeds was excessive and
unnecessary.  Petitioner offered no evidence or argument of why or how the social security
benefits were insufficient to cover the listed expenses and only summarily asserts that social
security benefits were used to cover ordinary needs. In addition, petitioner also earns a middle
class wage, which he does not dispute is at least $50,000, which the trial court held could be used
to cover everyday expenses for petitioner and the minor child. Moreover, the factors presented
in MCL 700.5425(b) lend further support to the trial court’s holding. The court considered the
estate size, including the social security income. The court also considered petitioner and the
minor child’s standard of living, particularly in relation to the income received by petitioner.
While petitioner disagrees with the court’s findings, we conclude that no clear error exists
because, after our review of the relevant law and the record evidence, we are not left with a
definite and firm conviction that the trial court erred.

Affirmed. Respondent, the prevailing party, may tax costs. MCR 7.219.

/s/ Michael J. Riordan
/s/ Kathleen Jansen
/s/ Karen M. Fort Hood
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