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Every month I summarize the most important probate cases in Michigan. Now I publish my 

summaries as a service to colleagues and friends. I hope you find these summaries useful and I am 

always interested in hearing thoughts and opinions on these cases. 

PROBATE LAW CASE SUMMARY 

BY: Alan A. May Alan May is a shareholder who is sought after for his experience in 
guardianships, conservatorships, trusts, wills, forensic probate 
issues and probate. He has written, published and lectured 
extensively on these topics. 

He was selected for inclusion in the 2007-2014 issues of Michigan 

Super Lawyers magazine featuring the top 5% of attorneys in 

Michigan and has been called by courts as an expert witness on 

issues of fees and by both plaintiffs and defendants as an expert 

witness in the area of probate and trust law. Mr. May maintains an 

“AV” peer review rating with Martindale-Hubbell Law Directory, 

the highest peer review rating for attorneys and he is listed in the 

area of Probate Law among Martindale-Hubbell’s Preeminent 

Lawyers. He has also been selected by his peers for inclusion in The 

Best Lawyers in America® 2015 in the fields of Trusts and Estates 

as well as Litigation – Trusts & Estates (Copyright 2014 by 

Woodward/White, Inc., of SC). He has been included in the Best Lawyers listing since 2011. 

He is a member of the Society of American Baseball Research (SABR). 

For those interested in viewing previous Probate Law Case Summaries, go online to: 

http://kkue.com/resources/probate-law-case-summaries/ 

DT: April 13, 2015 

RE: In Re Darrell V. Wright Trust Agreement 

 STATE OF MICHIGAN COURT OF APPEALS 

BASEBALL STATS: 

 

BASEBALL TERMS I’LL BET YOU DON’T KNOW 

 

In addition to being a great attorney, Don Gillis is an avid and learned baseball fan. He loves to 

give me books on baseball and his most recent offering is “The Dickson Baseball Dictionary – 

Third Edition”. This 974 page reference is a kick. Allow me to share some definitions of baseball 

lingo: 

 

“Ned” – A name used by Casey Stengel for a dumb player – “Ned standin’ 

up in class” (a dumb player ruining a play). 
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“Fagot”  – Baseball bat – from a word for a bundle of sticks. (Remember when 

aids was a dietetic candy and ISIS a Greek goddess?) 

 

“Twig”  – Bat for a small guy. 

 

“Mullion”  – An ugly person. 

 

“Minnion”  – A ballplayer who is uglier than a mullion. 

 

“Outer Gardener”  – Outfielder. 

 

“O’Sullivan Sleeper”  – Day coach with no sleeping accommodations. 

 

“Wild Duck”  – Bat that leaves batters hands when he swings. 

 

“Duck Fart”  – Sound coming from bat on a bloop single. 

 

“Cunny Thumber”  – A player who throws like a woman. 

 

 

REVIEW OF CASE: 

 

Referenced Files: Right of State to Recover Costs of Incarceration 

   What is a Discretionary Trust? 

 

Settlor established a trust. A part of which ultimately would flow to an incarcerated individual or 

his estate. The key section granted discretion as to timing of a distribution to this individual, but 

not a total withholding. The Lower Court ruled that this was a discretionary trust and barred the 

State of Michigan Department of Treasury from claiming the money, which had been under 

injunction against distribution by the Houghton County Circuit Court. The cases were combined 

and the Court of Appeals reversed saying inter alia: 

 

1. The trustee had discretion over the manner of timing of the payments, but could not refuse 

to apply the trust benefits for the incarcerated person. 

2. A trust providing that the trustee may pay to the beneficiary so much of the income or 

principal as he and his discretion determines is called a discretionary trust. Miller v Dep’t 

of Mental Health, 432 Mich 426 (1989). 

3. “[I]mportantly discretionary trusts are exempt from a claim of the United States or of a 

state.” 

4. Ultimately, the trust would vest in the beneficiary’s estate, if not in the beneficiary. 

5. Nowhere in the trust could the trustee disregard or bypass the named beneficiary. He only 

had discretion as to how the payment would be made. The former would be truly a 

discretionary choice while the latter is a mandatory action with some option as to how to 

accomplish that choice. DeBeaussaert v Shelby Twp, 122 Mich App 128 (1982). 

6. Upon the incarcerated person’s death, his interest would go to his estate. The ownership 

aspect makes this distinguishable from other typical discretionary trusts. Coverston v 

Kellogg, 136 Mich App 504 (1984). 
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7. The right to determine what is reasonable for support, comfort and education does not 

divest the beneficiary of his indefeasible vested interest in the corpus. The allocation of 

“zero” would be patently unreasonable. 

 

For the scrivener, it is always a question as to how much discretion to give. Normally, people who 

take the time to set up a trust do not anticipate the incarceration of their offspring. It is something 

to be noted for a scrivener of a settlor. 

 

Query:  Disclaimer? Probably not. Please see State Treasurer v. Wayne Synder, 294 Mich. App. 

641 (2011). In that case the Court of Appeals ruled that our statutes must be read in para materia 

and the prison reimbursement act must be read broadly. It was the intent of the legislature to pass 

the burden of an incarcerated individual from the taxpayer to the prisoner. Also, the prison 

reimbursement act defines an asset not only as something you have, but also as something that is 

“due” you. 

 

 

 

 

 

AAM:kjd 

Attachment 
796360 


















	Wright Trust-1.pdf
	Wright Trust-2.pdf

