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There are 206 million daily active users on Twitter, over 280 million daily active users

on Snapchat, over 500 million people accessing Instagram daily, and nearly two billion

users logging into Facebook every day. There are social media users who post photos of

their avocado toast from brunch, and then there are users who share content with wider
implications. Austin Probst uncovers some of these social media pitfalls in his article discussing
a recent supreme court case.

Also in this issue, Amy Stawski shares considerate and thoughtful pointers for anyone who finds
themselves in a supporting role when a friend or family member is going through divorce.

In firm news, | offer a warm welcome to new additions to our firm, attorneys Austin Probst and Beth Schlosser. | also
extend congratulations to my colleagues who received recent recognitions from Super Lawyers and Best Lawyers.

Best Wishes,

Wﬂ@%@d@

Snapchat, School, Free Speech and... Cheerleading?

AUSTIN W.PROBST

Free speech

has become a
ubiquitous topic
of discussion
given the political
landscape of

the country, the
pandemic, and the
way information is disseminated.
This summer, the Supreme Court
of the United States has decided
a case that involves an integral
intersection of social media, free
speech, and modern American
life. The case, Mahanoy Area
School District v. B.L., grapples
with the first amendment, school
regulation of speech, and among
other issues, Snapchat.

In 2016, Brandi Levy (“B.L.”) tried
out for her high school varsity
cheerleading team. However, she
was notified that she did not make
varsity and instead was placed on
the junior varsity team. After she
received the news, B.L. was angry
with the decision and, over the
weekend, she posted a picture of
herself on the popular social media
platform Snapchat with a caption
utilizing expletives regarding school
and cheerleading. She posted from
a local convenience store, similar
to a 7-11. The photo was visible

to many, including other students
and cheerleaders. The photo was
screen captured and saved. Several
of the students who saw the post

approached school staff, including
the cheerleading coaches, saying
that the post was inappropriate
and that it upset them. The staff
decided that the post violated
school rules and policy. Accordingly,
B.L. was then suspended from
cheering on the junior varsity team
for a full year. The school athletic
director, principal, and the school
board affirmed her suspension.

After B.L. was suspended, she (by
and through her parents) filed suit
in federal court alleging, among
other things, that the school had
unconstitutionally punished her
free speech, which was made
outside of the school. The federal
district court (trial court) ruled in



her favor, finding that the school
violated her first amendment
rights. The school appealed, and
the U.S. Court of Appeals for the
Third Circuit affirmed the district
court’s decision. The Supreme
Court of the United States granted
certiorari and heard the case via
ZOOM on April 28, 2021.

During oral argument, the Court
grappled with prior precedent
contained in Tinker v. Des Moines
Independent Community School
District. The Tinker case dealt with
the speech of students wearing
black armbands in protest of the
Vietnam War at school. That case
was decided in 1969, well before
the invention of social media,
creating a complicated interaction
between modern technology and
traditional education, particularly
considering that none of the
justices involved in the Tinker
decision are still serving on the
Court. The Court was quick to point
our that it “was not interested in
writing a treatise on free speech.”
It was clear during the several hour
argument period that the court
was toiling with arguments related
to the location of the speech, the

platform, the timing of the speech
(off school hours), and how the
Tinker test of “material disruption
to class work” was to be applied.
It was clear that the speech did
not rise to the level of bullying

or harassment, which are clear
circumstances that implicate a
school’s regulatory interests.

In its opinion, the Court addressed
the fact that schools
may rarely stand in
loco parentis when
a student speaks
off campus, that
the court had to

be careful about
extending schools
regulatory authority to a full
24-hour day, and that the school
has an interest in protecting
unpopular expression as America’s
public schools are nurseries of
democracy. Ultimately, in an 8-1
decision, the Court sided with B.L.,
finding, among other things, that
the speech was not obscene, did
not incite violence, and were she
an adult, she uttered the kind of
speech that would surely afford
her First Amendment protection.
The fact that the speech was

made on a private device was also
mentioned. Only Justice Thomas
dissented and argued that the
Court ignored 150 years of history
supporting the coach and schools’
ability to regulate off campus
speech. He took issue with the
Court’s manner of ruling and the
generic rule, which he enumerates
as “Schools can regulate speech
less often when the speech occurs
off campus.” Frankly, the issue itself
is somewhat moot given the fact
that B.L. has since matriculated
from high school and is in
college. This case is a
perfect microcosm

of a larger set

of issues that
will stem from
social media, internet technology
development, and globalization in
the law. However, a singular piece
of wisdom uttered during the
early days of internet popularity
continues to ring true: take care to
consider the ramifications of online
content prior to posting.

austin.probst@kkue.com
248.740.5680

Recent Recognition

Kemp Klein attorneys among Michigan's Super Lawyers

Kemp Klein congratulates William B. Acker, C. Leslie Banas, Joseph P. Buttiglieri, Ralph A. Castelli, Jr., Mark R. Filipp, George
W. Gregory, Brian R. Jenney, Alan A. May, Brian H. Rolfe, Amy A. Stawski, and Thomas V. Trainer as 2021 Super Lawyers
(among the top 5% of attorneys in Michigan).

Kemp Klein attorneys among Best Lawyers in America

Kemp Klein Law Firm celebrates William B. Acker, C. Leslie Banas, Richard D. Bisio, Cynthia E. Brazzil, Richard C. Bruder,
Joseph P. Buttiglieri, Ralph A. Castelli, Jr., Mark R. Filipp, George W. Gregory, Brian R. Jenney, Alan A. May, Norman D.

Orr, Thomas C. Rauch, Brian H. Rolfe, Stuart Sinai, Amy A. Stawski, Thomas V. Trainer, Michael D. Umphrey, and Robert

S. Zawideh for being selected by their peers for inclusion in The Best Lawyers in America®2022 (Copyright 2021 by
Woodward/White, Inc., of Aiken, SC). Since it was first published in 1983, Best Lawyers has become universally regarded as
the definitive guide to legal excellence.

In addition, Joseph P. Buttiglieri was named the Best Lawyers® 2021 Litigation- Trusts and Estates "Lawyer of the Year"
in Troy and Stuart Sinai was named the Best Lawyers® 2021 Securities Regulation "Lawyer of the Year" in Troy.
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Family Matters:

How to Help a Friend or Family Member Who is
Considering or Going Through a Divorce

AMY A.STAWSKI

There comes a time
when a person
considering or going
through a divorce
decides to break
the news to friends
or family. There are
certain things you
can do if a friend or family member
decides to confide in you:

1. Listen. The first (and often,
best) thing that you can do is listen;
in my more than 30 years dedicated
to the practice of family law, my
clients tell me that the people they
hold most dear months —and even
years — later, are the ones who were
there to “lend an ear” when it was
most needed.

2. Let them talk. Don’t
interrupt; let them tell you what
they want to tell you before you ask
any questions.

3. Offer non-judgmental

support. When it’s time for you
to speak, offer support without
judging the person or the potential/
soon-to-be ex-spouse. Most people
are feeling exceptionally fragile

at this time; saying things like “I
thought something was going on”
or “it’s about time” might make
you feel better momentarily, but

it may be damaging to the person
who still feels ambivalent. After all,

it has to be an individual decision
and by offering support — rather
than judgment — you can encourage
individual decision-making without
the interference of your opinion.

4. Don’t compare. You won’t
be doing the person any favors if
you make pronouncements about
others’ divorces as if one divorce
can be closely analogized to another.
Every divorce is fact-specific and
dependent upon any number

of variables, including income,
property, children, length of the
marriage, and so much more.

5. Keep things confidential.
Don’t betray the person’s confidence
by telling friends or family members
what you just heard. If they want
other people to know, they will
decide who to tell, and when. This is
not your news to share.

6. Be the friend they’re

counting on you to be. If this
same person just received a serious
medical diagnosis, you'd probably
tell them to get a second opinion
from a qualified expert. That’s also
good advice for anyone considering
a divorce. Knowledge is power,

and lack of knowledge can keep a
person in an unhealthy, stagnant
situation. Encourage the person

to seek professional legal advice.
That’s because relying on opinions
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of those without legal experience
—however well intentioned — may
unintentionally and needlessly
exacerbate the situation. An initial,
no-cost, fact finding discussion

with a Family Law attorney will help
them get a sense for what they

can reasonably expect in terms of
options, end results and cost.

My number one priority as a family
law attorney is to help my clients
understand the divorce process and
the impact of their decisions will
have on them and on any children
they may have. After that, it’s to
help them achieve the best possible
outcome going forward. People
need to seek information related to
his or her particular case, and not
rely upon lay opinions, stories based
on dissimilar facts, or the internet.

Note: This article is not intended to
take the place of legal counsel, nor
should it be considered personal
legal advice. It is solely intended to
provide information about the issues
that may arise when contemplating
divorce. Call for an appointment

and | will be pleased to have a
preliminary discussion with you
about your specific situation.

amy.stawski@kkue.com
248.619.2590
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Firm News

Attorneys Austin Probst and Beth Schlosser Join Kemp Klein

We welcomed Austin W. Probst to our firm this spring and he has been an exciting addition to our team. Austin
focuses his representation on families and individuals in resolving a wide variety of probate and civil disputes as well
as estate planning and Medicaid planning matters. Beth Schlosser recently joined our probate and guardianship
group to manage court appointed Guardianships, Conservatorships, and decedent’s estates. She is talented in the
areas of estate planning and probate law, and we are thrilled to have her onboard.

Publications

Filipp Co-Authors Supplement for the Employment Law Answer Book

Mark R. Filipp and James O. Castagnera are co-authors of the 9th Edition of the Employment Law Answer Book.
This year’s supplements include the latest employment developments shaped by COVID-19, recent cases under the
Equal Pay Act and Fair Labor Standards Act, and more essential updates for employers, HR managers, attorneys and
business owners. The publication is available at wolterskluwer.com.

Gregory Co-Authors Article for Michigan Probate & Estate Planning Journal

George W. Gregory co-authored an article, “Florida May Sweeten the Pot for Michigan Snowbirds” for the Spring
2021 edition of the Michigan Probate & Estate Planning Journal, Volume 40, No. 2. The article breaks down the
Florida Community Property Trust Act of 2021 and what it could mean for married Michiganders with property in
Florida. Find a link to the full article at kkue.com.
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