Every month I summarize the most important probate cases in Michigan. Now I publish my
summaries as a service to colleagues and friends. I hope you find these summaries useful and I
am always interested in hearing thoughts and opinions on these cases.
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MAJOR LEAGUE COMMENTARY:
SHORT SUBJECTS AND/OR SHORT BASEBALL PLAYERS:

We all know that Eddie Gaedel was the shortest major leaguer, but this 3‟ 7” midget was a Bill
Veeck “put on,” batted once and never played a position. The great actor, Bill Batey, a 3‟ 9”
dwarf, an outspoken advocate for smaller people, actually played football and basketball for Los
Angeles City College and even played baseball with pros in the Hollywood All Star Games.
But what about “for real”?
Freddy Patek, 5‟ 5” played for 14 years and it was once said that he would rather be the shortest
player in the majors than the tallest player in the minors. He wasn‟t however.
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New Britain Rock Cats “short” stop is 5‟ 3” Chris Cates.
Albie Pearson was listed at 5‟ 5” but is said to have lost a grounder in the sun.
Tommy Leach and Joe Sewell were 5‟ 6”.
The best short man was 5‟ 4½” Wee Willie Keeler who had a lifetime batting average of .345.
Kyle Gaedele, though he spells his name with an “e” at the end of his last name, is 6‟ 2”, plays
college baseball for Valpariso University; Kyle is the grandnephew of Eddie Gaedel. Eddie
dropped the “e” because he didn‟t want to be called “Ga-dell-e.” Kyle was recently drafted by
the Padres in the sixth round.
REVIEW OF CASE:
Reference Files:

Distribution – Wrongful Death Proceeds
Conflict of Interest – Attorney Representing Estate and Claimant
Right of Offset

This unpublished Court of Appeals‟ decision is a good discussion of a multitude of issues; most
importantly how to distribute wrongful death proceeds. Decedent had an apparently close
relationship with Appellee, and a less close relationship with Appellant.
Appellant also alleged that Appellee‟s attorney acted both for Appellee as an individual and as a
personal representative [“PR”]. Appellant also alleged that, as PR Appellee was negligent,
therefore, that share of the PR, as an individual, should have been reduced. The lower court
ruled in favor of the Appellee on all three of these counts and the Court of Appeals affirmed.
Wrongful Death Proceeds:
The most important citations of the Court of Appeals, regarding wrongful death proceeds, are In
re Bennett Estate combined with Reed v Breton, 279 Michigan App 239. Distribution of
wrongful death proceeds is reviewed on the basis of clear error.
I believe some of the issues raised in this case would not have been raised had there been a
Circuit Court Order of Distribution. Obviously, in this case, no Circuit Court action was filed –
giving rise to a dual role by the Probate Court as allowed by statute.
The Court of Appeals sets up the standards of determining who lost what. First it cites
McTaggart v Lindsey, 202 Mich App 612, saying you have to look for objective behavior the
decedent had with the survivor, and cites May v Grosse Pointe Park, 122 Mich App, to say that
there‟s no precise formula and that a Court of Appeals should not disturb the findings of fact by
the lower court.
The Court of Appeals goes on to talk about how the decedent had a closer relationship with
Appellee rather than Appellant, and had every day problems with Appellee, but deep seated
problems with the Appellant based on the feeling of abandonment. The court then postulates the
question “while Jennifer‟s death destroyed a healthy, strong relationship with Tabor it destroyed
a less established, comparatively weak relationship with Manetta.”
The standard used by the Court for assessing loss of society and companionship is problematic.
The damage awarded is supposed to be the loss suffered by the survivor and not by the decedent.
Looking at the matter from the position of the decedent rather than from the survivor really tells
us more of what the decedent lost rather than what the survivor lost.
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Query: What would the Barker court have done if a parent had two children – the parent loved
child #1 unequivocally and unconditionally and hated child no. #2, but child #1 abandoned the
parent and hated the parent. Child #2 did not abandon the parent, took care of the parent on a
daily basis and absolutely loved the parent. The Barker court, under its theory of looking at the
decedent, would favor child #1. To me this is problematic. I think you have to look at both. I
think in realty that is what the Court of Appeals did here because there is a substantial amount of
finding of fact. It is the theoretical approach that bothers me.
The Court of Appeals made short shrift of the fact that the trial court increased an amount above
what was requested in Appellee‟s petition.
The Court of Appeals also confirmed the Probate Court‟s denial of an offset against the Personal
Representative‟s individual share for the loss of the house. This was decided on the basis of the
facts. I do not think the Probate Court could have made a ruling on this. Imagine if this had
come out of the Circuit Court. The Circuit Court would have said „I‟m sorry there has to be a
finding of negligence in the Probate Court first. Then you would have to convert an Order of
Surcharge to a Judgment and then you would have to garnishee.‟
Loss of society and Companionship runs directly to an individual and not through an estate.
Therefore, if there was to be any surcharge it would be against the fiduciary and paid into the
estate, not deducted from that person‟s individual share.
I like the way the Court of Appeals dealt with the conflict of interest issue. It distinguishes
McTaggart and says under certain circumstances you can represent a claimant for loss of society
and companionship and the estate fiduciary. The Court of Appeals points out that after the
distribution there were issues that concerned the estate.
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