Every month I summarize the most important probate cases in Michigan. Now I publish my
summaries as a service to colleagues and friends. I hope you find these summaries useful and I
am always interested in hearing thoughts and opinions on these cases.
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MAJOR LEAGUE BASEBALL:
What is your favorite game? – I’ll tell you mine.
Again, I am restricting myself to games that I have actually seen in person.
My father was a great father, a great business man, a great lawyer, and a fair gin player. After he
left the FBI, his first clients were members of the Purple Gang, (Fleisher v United States, 302 US
218 (1937)). Although he became a very fine commercial lawyer and litigator, he maintained
some of those old “friendships.” One gentleman happened to live in Cuba and always
remembered my father by sending him six boxes of Belinda cigars each month, until the
unfortunate Castro revolution.
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My father had worked out an arrangement with a gentleman who operated the advanced ticket
window at Briggs Stadium, and the Cuban cigars became the lingua franca for the best box seats
available for that day’s game, rather than some game in the future.
On April 17, 1955 my best friend, Dale Rands, and I took a bus down to Briggs Stadium and, in
exchange for half dozen of my father’s cigars, obtained two box seats behind the Tiger dugout
and witnessed the best game I have ever seen from a young fan’s perspective. The Tigers beat
the lowly Kansas City Athletics 16 to nothing. But the highlight was Al Kaline hitting three
homeruns – two in one inning. It never got any better than that; friendship, hero worship and the
smell of fresh grass at Briggs Stadium. Memories are the only refuge from which man cannot be
driven.
REVIEW OF CASE:
Reference Files: Default Judgment – Set Aside
Sanctions
Fees and Costs
Efficacy of DNA
This case has little to do with probate law, but emanates from a decision by a Probate Court.
The decedent’s daughter was appointed personal representative of her dad’s estate. Petitioner
sought to determine Respondent not to be a daughter in a hearing for determination of heirs.
Daughter, a student at Michigan State University; on her mother’s advice, did not appear for
discovery or trial and a “default judgment” was entered against her. Respondent was determined
not to be a daughter, by the Probate Court, because of the default and removed as personal
representative. She and her mother were ordered to pay petitioner’s attorney fees, based on
estimates as to what the fees of Petitioner were. (Jurisdiction over mom?)
Daughter asked the Probate Court to have the judgment set aside. She produced a DNA test
result showing that there was 99.9997 percent certainty that she was the daughter of decedent.
She also supplied other supporting evidence. She affied that she was at school and ill and
produced a doctor’s note, together with a statement on her reliance upon her mother, all as
evidence of good cause.
The Probate Court refused to entertain her request and did not set the judgment or the sanctions
aside. The Court of Appeals vacated the Order and remanded the matter.
Good Cause
The Court of Appeals set up a sliding scale. The better the meritorious defense, the less the
showing of “good cause” has to be. (This is good sliding scale, similar to the amount of
influence necessary to constitute undue influence, based on the physical and mental condition of
a person.)
Since, in this case, the meritorious defense was “absolute” (Court’s words not mine) the Court of
Appeals ruled that the Probate Court did not give strong enough weight and consideration to the
absolute meritorious defense on the sliding scale. The Probate Court was told on remand to
decide whether, under the totality of the circumstances, the Respondent had made the requisite
lesser showing of “good cause” to prevent manifest injustice.
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Fees and Costs
Estimate on fees are insufficient for sanctions. The matter was remanded to give the parties an
opportunity to contest the estimates provided.
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