Every month I summarize the most important probate cases in Michigan. Now I publish my
summaries as a service to colleagues and friends. I hope you find these summaries useful and I
am always interested in hearing thoughts and opinions on these cases.
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MAJOR LEAGUE STATS:
On February 10th and 18th I gave my 2010 prognostications. Let’s see how I did.
Albert Pojois would pass 400 lifetime homeruns – he did. He finished with 408.
Ken Griffey would not pass Willie Mays and this would be his last year – correct.
Jim Thome would likely pass Rafael Palmeiro, Harmon Killebrew and Mark McGwire – correct.
Albert Pujois’ lifetime average would go up and Ichiro Suzuki down – half right. Albert
dropped, finishing the year at .312.
Magglio Ordonez would top his lifetime average of .312 – He didn’t; he hit .303.
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STATE OF MICHIGAN COURT OF APPEALS
Estate of Ernest Fink –continued–
REVIEW OF CASE:
Reference Files: Law of The Case – Only Issues Decided
Change In Law – Which Law Applies
Profits from Bequest – Prior to Distribution
Failure to Rule
Extrinsic Evidence to Show Intent
The judicial rulings in this Appellate decision are heavily dependent on the unique facts of the
case.
Decedent divorces without later changing provisions of his will. Ex-wife was to inherit, if she
did not predecease. She predeceased but two provisions favored her children, an option in a
bequest and the residue.
The will was written under RPC, but death of Settlor occurred under EPIC.
In a probate hearing, the lower court applied EPIC 700.2807(1) which modifies wills made
preceding divorce and denied Appellants any relief. Things get a little muddled here. Did
Appellants’ appeal both as to the bequest and residue or just the bequest? (I call it muddled
because in this decision the Court of Appeals said “in the court’s view” only the bequest was
appealed; that’s a lot different from “we find you did appeal.”)
In the first appeal the Court of Appeals reversed and remanded the matter back for judgment for
Appellants as to the issue of the bequest. Their theory was that judging which law to apply was
subject to MCL 700.8101(2)(e) which said that a rule of construction applies the law at the time
of execution unless there is evidence of intent to the contrary. In this case there was evidence
supporting the RPC and MCL 700.8101(2)(e) that Decedent wanted the Appellants to have the
farm mentioned in the bequest.
The first Court of Appeal’s decision in enforcing the RPC, as to the bequest, had specific
language about the farm and not as to the residue. Though the theory of reversal applied to both
issues the court, in this appeal, said that since it was clear that they applied the theory only to the
bequest that it was the only issue decided. Law of the case only applies to issues actually
decided.
Hence, we had an anomaly that had a wrong construction by a lower court was only partially
vitiated due to inaction of the parties. This court points to certain things Appellants could have
done after the first decision to remedy the matter that they, the Appellants, did not do.
Appellants felt they were entitled to profits from the farm mentioned in the bequest for the time
of death and cited In Re Allen Estate 240 Mich 661 and In Re Churchill’s Estate 230 Mich 148,
to the effect that there was vesting at the time of death. The court limited their review of this
issue by saying this was an option which vested at time of death, not a vesting of fee. Profits,
therefore, run from time of purchase.
LESSONS LEARNED:
After a divorce folks should see an estate planner.
Make clear what you are appealing if you take an appeal and if there is a failure to rule by the
court of appeals, take action.
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