Every month I summarize the most important probate cases in Michigan. Now I publish my
summaries as a service to colleagues and friends. I hope you find these summaries useful and I
am always interested in hearing thoughts and opinions on these cases.
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MAJOR LEAGUE STATISTICS:
Brother can you spare a dime?
There have been a gaggle of brothers who have made it to the bigs. Some were more successful
as a pair, some as individuals.
Phil and Joe Niekro won 318 and 221 games, respectively. Christy and Henry Mathewson
totaled 373 and Christy won them all.
There have been three brothers in the majors many times, but four only twice – Ed, Tom, Jim
and Frank Delahanty and Mike, Jack, Steve and Jim O’Neill.
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The best hitting brothers were Big and Little Poison, Paul and Lloyd Waner, with a lifetime
batting average of .325 and .316, respectively, the most home runs by brothers are Hank and
Tommie Aaron 768, though Tommie had only 13.
The source today is Joe Reichler’s “The Great All-Time Baseball Record Book” reprinted in
1993 after Joe’s death when Barry and Bobby Bonds (father and son) had only 508 home runs.
REVIEW OF CASE:
Reference Files: Opponent’s Attorney Fees
Evaluation v. Mediation
Standard of Review
Surcharge and Removal
Apportionment by Percentages
De minimis Errors
Good Faith Belief Defense
Bartering for Administrative Services
There are a lot of gems in this case and perhaps a few unanswered questions.
SANCTIONS AFTER MEDIATION

The court rules provide for sanctions after case evaluation not mediation. Therefore, that portion
of the lower court’s opinion was overturned.
APPORTIONMENT OF RESIDUE

1.
The Trust in question provided for an adjustment of a 50-50 residue division to take into
consideration non-probate transfers. The Court of Appeals ruled that if someone received an
IRA, outside of the probate estate which had income tax consequences, it was not an abuse of
discretion to have an upward adjustment out of the residue to make up for loss of taxes that
person had to pay. It is phrased in the negative that this is not an abuse of discretion. The
scrivener grantor should be careful to cover this if it is going to be an issue for a drafter.
2.
Because of non-probate transfers, the Appellant was entitled to a greater percentage of
the residue. What the probate court did regarding personal property was, instead of
apportioning upward the share of personal property like it did liquid assets to the Appellant, it
crafted a remedy so that person could take some of the personal property up to 50%. The court
did this because the value of the personal property was de minimis, and that is not an abuse of
discretion. One can imagine the cost of appraisal to get to a proper percentage of distribution.
Remember we are dealing with a chancellor in equity, and it is the crafting of the remedy which
is not an abuse of discretion. The ruling would not have been appropriate, in my opinion, if there
had been, for instance, one piece of personal property with an absolute high value. Under those
circumstances, I would have thought that the Appellant should have her share apportioned
upward. The key to the Court of Appeals ruling in this section is that the lower court was correct
“under these circumstances.”
BARTERING FOR SERVICES

When not dealing with the fiduciary seeking a fee for herself, giving property to another in
exchange for administrative services would not require court approval and, therefore, giving
someone property to perform clean up services was proper and not a breach of fiduciary duty.
2

Kay T. Hills Revocable Living Trust
STATE OF MICHIGAN COURT OF APPEALS

TRUSTEE REMOVAL

What the court is doing is saying that if there is a remedy outside of removal, removal won’t lie.
The court applied the “good faith” rule, that when the duties are performed in good faith, even
though wrong, surcharge and removal does not lie. Disbursing personal property, thought to be
covered by a “gift list,” was good faith when no list was found.
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