Every month I summarize the most important probate cases in Michigan. Now I publish my
summaries as a service to colleagues and friends. I hope you find these summaries useful and I
am always interested in hearing thoughts and opinions on these cases.
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MAJOR LEAGUE LORE:
I have made up a good many teams with similar sounding names, religions and ethnicity. I can
now offer a few more. Let’s do colors v wealth:
COLORS
Joe Black
Bobby Brown
Bill Grey
Gene Green
Vita Blue

vs.

WEALTH
Silver Groh
Buck O’Neil
Elmer Pence
Jonah Goldman
Norm Cash
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Estate of Donna Mae Kurrle, Deceased –continued–
STATE OF MICHIGAN COURT OF APPEALS
Bill White
Pinky May
Red Rolfe
Jim Golden
Conrad Cardinal
Ty the Georgia Peach Cobb

Don Money
Connie Finn
Penny Bailey
Kid Nichols
Ernie Banks

REVIEW OF CASE:
Reference Files:

Undue Influence

This is a very good analysis affirming a decision of undue influence. Appellant is a son who
inherited and his siblings alleged undue influence.
The court takes pains to point out what undue influence is. They start by defining fiduciary
relationship and then what that fiduciary relationship means. They cite adequate law to show
that the parent child relationship is not, in of itself, a fiduciary relationship and goes on to say
“The critical issue is whether the Plaintiff was governed by the defendant’s advice or dependent
upon them to make decisions.” They do muddle it a little bit by going into the quantum of
cognitive power, the grantor had when they say “The decedent could not make sound decisions
at the time that she executed the Quit Claim Deed and there existed a reposing of faith
confidence and trust in the Respondent, such as the decedent relied on his judgment and advice.”
They then cite the joint tenancies in a bank account and the residence of the decedent with the
grantee, as evidence of the fiduciary relationship.
The Court of Appeals also points out the general power of attorney was reposed in the grantee
establishing a fiduciary relationship, even though the Lower Court didn’t rely on it.
The Court of Appeals confirms the finding of a fiduciary relationship which created a
presumption of undue influence. The court then allows that the presumption of undue influence
is rebuttable and that the Plaintiff will always satisfy the burden of persuasion when the
defendant fails to offer sufficient evidence of the rebuttal. The court then makes a very valid
distinction “to rebut a presumption the party against whom the presumption applies must
introduce evidence that the presumed facts if false, not that the facts forming the basis of the
presumption are false.” In this case, the defendant relied on silence.
The court then goes into what undue influence is and defines it in terms of the totality of
circumstances and cites good law to that effect. The court says that the mere absence of
evidence supporting a presumed fact does not rebut the fact. Instead, the rebuttal requires some
affirmative showing.
The court then goes on to show not only what the defendant didn’t do but to show some actual
facts in evidence of undue influence.
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