Every month I summarize the most important probate cases in Michigan. Now I publish my
summaries as a service to colleagues and friends. I hope you find these summaries useful and I
am always interested in hearing thoughts and opinions on these cases.
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ALL STAR BASEBALL STATS:
Okay fans, how about a team composed of players who had more than 20 years with one
franchise who merit the name All Star?
Brooks Robinson played for the Orioles for 23 years and would be my third baseman.
Carl Yastrzemski played for the Red Sox for 23 years and checks in at first base.
Cal Ripken played shortstop for Baltimore for 21 years and qualifies as the shortstop.
Harmon Killebrew was known as a third baseman. I had to shoehorn him in, and since he played
11 games at second base and spent 21 years with the Twins this qualifies him for that position.
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My outfield is composed of Al Kaline, 22 years with the Tigers; Stan Musial, 22 years with the
Cardinals and Ty Cobb, 22 years with the Tigers.
Walter Johnson is my pitcher with 21 years with the Senators and Cap Anson did catch a little,
and spent 22 years with the White Sox.
Since the Probate article deals with time, I thought the above baseball article was timely. What
do you think?
REVIEW OF CASE:
Reference Files: Wills
Mental Capacity
Undue Influence
Time of Execution
Appellee was a co-guardian of his Ward. The other co-guardian was obstreperous in preventing
the Ward, his relative, from living in an unstructured setting. Appellee was a non blood relative,
but tried to assist the Ward in moving to an unstructured setting. Ward retained an Elder Law
Firm, drew a Will, disinherited his children and the Appellee and gave everything to the coguardian, non relative.
The Probate Court found incapacity and undue influence.
The Lower Court laid emphasis in finding undue influence on what it believed to be the
unrebutted presumption of undue influence emanating from Appellant’s fiduciary capacity.
Regarding incapacity, the Lower Court found the following to be probative facts:
1. Testator had a guardian.
2. There was a diagnosis of Alzheimer’s disease.
3. There was testimony by a physician that the disease was progressively degenerative.
4. There was testimony that the Testator was irritable, shortsighted and had poor insight as
well as judgment.
5. Testator was suspicious of people.
The Court of Appeals said it was not reviewing the matter de novo. The Court of Appeals used
the standard of clearly erroneous AND reversed the Lower Court’s findings. The Court of
Appeals found that none of the above facts recited by the Lower Court were probative. The
Court of Appeals said that because there was very little access and opportunity on behalf of the
co-guardian to Testator, and much independent testimony by the lawyer who drew the Will of
competency and free will, that the presumption was, therefore, overcome.
The Court of Appeals gave, in my opinion, the strongest utilization of factum temprus I have
ever seen. Despite all the evidence proffered, the Court of Appeals found the Lower Court
clearly erroneous in light of the testimony of the lawyer. The court used the very liberal
interpretation, found in EPIC, of mental capacity.
The court correctly defined clearly erroneous as:
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“A finding is clearly erroneous when a review in court is left with
a definite and firm conviction and a mistake has been even if there
is evidence to support the finding.”
The court found clear error by the Lower Court by declaring all the contestant’s evidence not to
be of probative value because it did not apply to the date of execution.
Since the definition of clearly erroneous has the words “even if there is evidence to support the
finding” the decision of the Court of Appeals is not contrary to prevailing law. The Court of
Appeals appropriately says that deference is given to the Lower Court because of its unique
vantage point. However, not a lot of deference was given in this case because of the way, I
suspect, the Lower Court approached the matter. The Court of Appeals noted that no
consideration was given as to the unrebutted evidence of what happened at the time of execution.
It is conceivable that the Lower Court did take this into consideration, but it must have been
absent from its opinion. The result might have been different if the Lower Court had weighed
the testimony of the lawyer as against the testimony of the physician.
The lessons to be learned from the case are that lawyers write Wills; doctors don’t, and if you are
going to use medical testimony to upset a document do the best you can to tie it into the date of
execution either by actuality or by direct inference of the nature of the disorder.
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