Every month I summarize the most important probate cases in Michigan. Now I publish my
summaries as a service to colleagues and friends. I hope you find these summaries useful and I
am always interested in hearing thoughts and opinions on these cases.
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BASEBALL COMMENTARY:
Are you happy with the Baseball Writers Association certifying no one to the Hall of Fame? I
am. Nobody deserved it.
Regarding Bonds, Sosa and McGuire there is no basis for “this type of cheating” to result in
ascendency to the Hall of Fame. It skews the playing field. Goose Goosage said it best. He talked
about Ken Griffey Jr. who didn’t take performance enhancing drugs and said that he wasn’t able
to succeed in breaking records because his body broke down in the later part of his career, when
the other three bozos started juicing and increasing their inflated statistics. Cheating is not fair to
those who don’t cheat.
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Some make the statement that ‘others deserving didn’t get in because this was a year that Barry
Bonds and Sammy Sosa were part of the mix’. I don’t buy that. I can’t see a baseball writer
voting against Jack Morris just because Barry Bonds was under suspicion. I also don’t care
whether baseball turned a blind eye to performance enhancing drugs. The players supported their
union to restrict drug testing, knowing they were users.
Would we countenance bribing a juror? As Christy Mathewson said “anybody that will cheat on
their wife will cheat in baseball”.
REVIEW OF CASE:
Reference Files:

Mattison v Social v Social Security Administration
Intestacy
Artificial Insemination

This matter has received a great deal of publicity and is a “must read” for its precedential value
and prescience about the future.
Forty-six (46) years ago when I entered my father’s law office, I was imbued with the case law
approach to the practice of law. I will always remember my father’s admonition to me, when
doing research “first look to see if there is a statute”. The later part of the 20th Century saw a shift
from legislation that affected the law, only procedurally, to substantive changes in the law. Since
then, my father’s admonition would be even more important, and it is the sine qua non of the
Mattison Case. Having practiced under three (3) iterations of the Probate Code, my own
admonition to the probate practitioner is the same as my father’s “first look to the statute”.
Decedent froze his sperm, at a time when he was not undergoing chemotherapy for lupus.
Decedent gave a Power of Attorney, naming his wife Attorney-in-Fact, to “utilize the sperm or
embryos that he had stored, including their implantation or termination”. Post mortem widow
underwent artificial insemination and conceived; the birth being 18 months after Decedent’s
death. Widow sought social security benefits for the birthed twins. Applicable Federal Law
advised, looking to see whether the person could inherit under the laws of intestacy of the state,
42 USC 416(h)(2)(A).
The Social Security Administration said there was no entitlement; interpreting the law of the
State of Michigan to prevent inheritance by the two twins. Mom sued in the United States
District Court which certified the question to the Michigan Supreme Court, pursuant to MCR
7.305(B).
Although the dissenting Opinion by Justice Young has nothing to do with the probate questions,
which he believed were correctly decided, Justice Young’s dissent is a good place to start.
Justice Young believes that the Supreme Court should accept advisory opinions sparingly.
Justice Young believed that the law of Michigan was clear enough for the Federal Court to
interpret it and enforce it. I might add, as a practical approach, I have had heirs determined in a
Probate Court in Michigan and have had the Social Security Administration tell me that they
have ‘another bite at the apple.’ The majority opinion does allude to a United States Supreme
Court case of Astrue v Capato, 566 US____; 132 S Ct 2021 (2012). In that case the United States
Supreme Court reversed the Circuit Court of Appeals and said that under Florida law, in a
similar case, there could be no inheritance. Justice Young would have had the United States
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District Court for the Western District of Michigan procedurally do the same. Justice Young’s
statement was:
“That being the case the Federal Court should have been easily able to determine
for itself the very answer to its certified question that the majority has provided”.
Justice Young is probably correct but, as a practitioner, I am glad the Michigan Supreme Court
did entertain the case and give a ruling because it provides some definition for the estate planner,
the family planner and the probate practitioner.
The majority first looked at the applicable statutes. The majority made reference to the
following, after stating that one looks to the right of inheritance at the time of Decedent’s death.
In that regard, the majority reviewed two pertinent EPIC sections.
First, MCL 700.2104 says an individual must be alive at the time of the Decedent’s death in
order to qualify under the laws of intestacy.
Second, the section of EPIC, MCL 700.2114(1)(a) which treats a child conceived during
marriage, even if born thereafter, intestate succession.
As to the first statute, it was determined that the twins were not alive at the time of Decedent’s
death. As to the second, the court did not have to deal with “conceived during a marriage”
because the statute went on to say that it had to be conceived by a married woman, and mom
ceased to be a married woman at the time of her husband’s death. The court appropriately cited
Byington v Byington, 224 Mich App 103 (1997) to that effect.
Justice Kelly concurs and mentions a slippery slope:
“If the estate of the deceased parent had to remain open while the widow or
widower contemplated the use of assisted reproductive technology timely
probating of the estate could be frustrated”.
Justice Kelly is spot on. Also, the slope is even more slippery than Justice Kelly envisions. How
about closing the estate and having the mother conceive 30 years later? Justice Kelly correctly
states that this is an issue for the legislature and points to other legislation. Justice Kelly also
solves my slippery slope by saying:
“Alternatively the legislature could mandate that the conception occur within a
reasonable time after spouses’ death in order for the child to be eligible to
inherit”.
The only thing I think the Supreme Court missed was when it referenced dad’s Power of
Attorney, given to mom. It should have pointed out that a Power of Attorney, unless coupled
with an interest, ends at death. Mentioning it at all without this admonition might create issues
not present.
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