Every month I summarize the most important probate cases in Michigan. Now I publish my
summaries as a service to colleagues and friends. I hope you find these summaries useful and I
am always interested in hearing thoughts and opinions on these cases.
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MAJOR LEAGUE STATS:
Baseball has two so called statistical phenomena. The first is called the Sophomore Jinx and the
second is that a prospective free agent, will excel in his “walk” year.
As regards the Sophomore Jinx, the theory is that a rookie who has a good rookie year will
decline in his second.
Let’s explore.
Austin Jackson, Tigers:
2010
.293 Avg.
2011
.245Avg.

.345 OBP
.309 OBP
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Maftali, Feliz, Rangers:
2010
2011

SAV

K

ERA

40
23

71
34

2.73
3.33

Jason, Heyward, Braves:
2010
.277 BA
2011
.219 BA

.393 OBP
.313 OBP

Buster Posey, Giants:
2000
.305 BA
2011
.184 BA

.357 OBP
.368 OBP

Slg .505
Slg .380

Now the “walk” year, the theory goes you will excel in your walk year to maximize your
marketability as free agent. Or, do you press too hard?
Let’s look at Albert Pujols. After a bad start, Pujols has come roaring back. He still trails last
year:
2010
2011

BA

SLG

HR

.312
.288

.596
.544

42
29

Even if he stopped his season now he would be worth a fortune.
Carlos Beltron, Mets:
2010
*2011
*Traded to San Francisco
Totals are just Mets’ totals
Money talks

BA

SLG

OBP

.255
.289

.427
.513

.760
.904

BA

OBP

SLG

.261
.305

.401
.417

.471
.567

Prince Fielder, Brewers:
2010
2011
Money continues to talk.
For a scholarly article on the subject go online and read a Senior Honor’s Thesis of Evan
Konstantatos, April 2009.
REVIEW OF CASE:
Reference Files:

Jurisdiction
Fees
Compliance with Order

Appellee, Braverman, is the Personal Representative of the McCormick Estate.
Appellant, McCormick, was involved in a divorce in Circuit Court. The Circuit Court allowed
the fees of Braverman as part of a divorce award, together with fees of receiver.
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Appellee was sustained by the Court of Appeals.
Appellant appealed to the Michigan Supreme Court. The Supreme Court remanded the matter
back to the Probate Court with the following direction:
“We DIRECT the probate court to require the petitioner to provide
an itemized accounting that establishes his and the receiver’s
entitlement to the specific amounts they received from the estate as
compensation. See MCR 5.310(C)(2)(c). In particular, the probate
court shall require the petitioner to provide an itemization of the
$41,485 payment to himself from the estate, and the $105,156
payment to the receiver from the proceeds of the sale of real
property. [Id.]”
The matter was remanded back to the Probate Court.
The Probate Court, on remand, did explore itemization of the $105,156 at issue but did nothing
relative to itemization of the $41,485. Instead, the Probate Court clarified that it never granted
the fees in question and pointed out to the parties and the Supreme Court that it was the Circuit
Court which awarded the fees and the Probate Court had no jurisdiction. The Probate Court also
pointed out that these facts were included in Braverman’s accountings and there was no
objection on that basis.
The matter went back up to the Court of Appeals, and the Court of Appeals in the instant appeal
said that there was a satisfactory discharge of the Probate’s Court’s duties.
There is an old story (certainly an apocryphal bromide) that a trial judge, upon receiving a
remand from the Supreme Court and the admonition of an opposing counsel who said “the
Supreme Court told you to do otherwise,” the judge looked the attorney in the eye and said “let
them tell me again.”
This is such a case. The Probate Court and the Court of Appeals correctly point out that by
advising the parties and the Supreme Court that it could not reverse another court. It had
exercised its duties.
One might call this substantial compliance.
A Probate Court cannot overrule a Circuit Court. No appeal was taken by the instant Appellant,
of the Circuit Court Order. It would be incorrect to ask a Probate Court to pass on the
appropriateness of a Circuit Court Order.
Imagine a wrongful death action which included not only loss of society and companionship but
conscious pain and suffering, and money paid over to an estate. Also in this hypothetical,
assume that, as a Circuit usually does, it awarded the attorney a one-third (1/3) fee and entered
an Order from which there was no appeal.
There is absolutely no question that a Probate Judge cannot look into that fee and require
itemization of it or in any way impugn its integrity.
It is also worthy of note that the failure to object to the Braverman accountings, which included
the position of Braverman and ultimately the trial court would, in the opinion of this reviewer,
constitute a waiver.
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Hopefully leave will not be granted in this matter if Appellant appeals further, as I believe this is
the correct decision.
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