Every month I summarize the most important probate cases in Michigan. Now I publish my
summaries as a service to colleagues and friends. I hope you find these summaries useful and I
am always interested in hearing thoughts and opinions on these cases.

PROBATE LAW CASE SUMMARY
Alan May is a shareholder who is sought after for his
experience in guardianships, conservatorships,
trusts, wills, forensic probate issues and probate. He
has written, published and lectured extensively on
these topics.
He was selected for inclusion in the 2007-2012
issues of Michigan Super Lawyers magazine
featuring the top 5% of attorneys in Michigan and
has been called by courts as an expert witness on
issues of fees and by both plaintiffs and defendants
as an expert witness in the area of probate and trust
law. Mr. May maintains an “AV” peer review rating
with Martindale-Hubbell Law Directory, the highest
peer review rating for attorneys and he is listed in
the area of Probate Law among MartindaleHubbell’s Preeminent Lawyers. He has also been
selected by his peers for inclusion in The Best
Lawyers in America® 2013 in the fields of Trusts
and Estates as well as Litigation – Trusts & Estates
(Copyright 2012 by Woodward/White, Inc., of SC).
He has been included in the Best Lawyers listing
since 2011.
He is a member of the Society of American Baseball
Research (SABR).
For those interested in viewing previous Probate
Law Case Summaries, click on the link below.
http://www.kempklein.com/probate-summaries.php
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BASEBALL STATS:
What college provided the Major Leagues with the most players? USC did with 102. Texas is
second with 101. The U of M isn’t far behind with 77.
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In re Eleanor V. Mirek Trust
STATE OF MICHIGAN COURT OF APPEALS
–continued–
Let’s make up an all star team of Wolverines:
First Base
Second Base
Shortstop
Third Base
Center field
Left field
Right field
Catcher
Pitcher
Pitcher

-

George Sisler/Hall of Fame
Charlie Gehringer/Hall of Fame
Barry Larkin/Hall of Fame
Steve Boros/Tigers
Elliott Maddox/Tigers
Dick Wakfield/Tigers
Don Lund/Tigers
Bill Freehan/Tigers
Jim Abbott – left handed
J. J. Putz – right handed

Michigan also boasted the first pre Jackie Robinson, African American, in Fleet Walker and his
brother, Welday Walker, and for laughs I name MSU’s Kirk Gibson as my Manager.
REVIEW OF CASE:
Reference Files:

Will Construction
Governance of Later Paragraph over Earlier Paragraph
Effect of Non Provision – Recital
Extrinsic Evidence
Ambiguity
Reformation

Appellee and Appellant both wish to become trustee. Appellee relied upon a provision of the
Will appointing her successor trustee. Appellant relied upon the cover page naming him as
trustee.
The Court of Appeals covered all bases. First they decided that the specific paragraph prevailed
over the cover page because it came later in space, and cited Foster v Stevens, 146 Mich 139
(1906).
The Court then went on to say if there was an ambiguity, because the Probate Court used
extrinsic evidence to determine the intent of the testator, and that intent was to appoint the
Appellee, there was a second reason for sustaining the opinion of the Probate Court.
Third, the Court of Appeals said that the use of a term of ‘art’ is more indicative of intent than
interpretation based on speculation, and cited In re Raymond, 276 Mich App 22 (2007).
The Trust could not be reformed, as it was already determined that the Testator did not intend the
interpretation of Appellant.
The Court set down rules for reconsideration by a Lower Court and cited In re Moukalled Estate,
269 Mich App 708 (2006), to the effect that it is reviewed for abuse of discretion. The Court
also cited MCR 2.601 (B) to the effect that a Court can award relief, even if it is not requested, if
the party deserves it.
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