Every month I summarize the most important probate cases in Michigan. Now I publish my
summaries as a service to colleagues and friends. I hope you find these summaries useful and I
am always interested in hearing thoughts and opinions on these cases.
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MAJOR LEAGUE STATS:
3-4’s
With the Tigers acquisition of Prince Fielder and their planning to use him and Miguel Cabrera
in the number 3 and 4 spots in the batting order, I recall fondly my 3-4 favorites.
Keep in mind that the human heart is not in the center of the body, but about 1/3rd down from the
head. So too, the heart of the batting order is reposed 1/3rd down in the 3-4 positions.
It’s the most important part of the order with number 4 protecting number 3, insuring that he gets
better pitches.
My favorites were both found in 1961. The American League had added the “Los Angeles”
Angels who played in old Los Angeles’ Wrigley Field. This was the same field used for the TV
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series Home Run Derby because of the short distance to the low outfield walls. The whole
season was a derby with Cash and Colouito clocking 41 and 45 respectively. They kept pace
with Mantle and Maris for most of the season, but the two Yankees finished with 54 and 61.
Gehrig and Ruth only had 47 and 60.
What will Cabrera and Fielder do? I predict 93 total.
REVIEW OF CASE:
Reference Files:

Fraud
Sanctions
Attorney – Client
Civil Action v Civil Matter

Appellee was personal representative of Decedent’s estate. Decedent had owned real estate
jointly with Appellant. Decedent was the only obligor on the mortgage note. The land was
occupied by Appellant. Appellee told Appellant, after Decedent’s death, that Appellant would
be responsible for mortgage payments. During a foreclosure Appellant found out that he had no
obligation. Evidence was produced that he either knew or could have known about his
obligation many years earlier. Appellant sued Appellee for fraud in a Circuit Court. The Circuit
Court remanded back to Probate Court for lack of subject matter jurisdiction. Probate Court
agreed to reopen the case and then granted summary disposition on the basis of statute of
limitations. Appellant had pleaded that six years should run from his date of discovery of the
fraud. The Probate Court found that the Appellant may have had actual knowledge of the fraud
many years before but, in any event, “there can be no fraud where a person has the means to
determine that a representation is not true.” Summary disposition was granted and sustained by
the Court of Appeals.
The Probate Court sanctioned Appellant but not Appellant’s attorney. Part of the sanction dealt
with costs in defense of the action in Circuit Court. The Court of Appeals found that since the
same issue was being pleaded in Circuit and Probate Court that the costs of defense of the Circuit
Court action could be assessed against Appellant by the Probate Court.
The Court of Appeals ruled that the attorney had to be sanctioned, as well as the client, because
this was a civil action and not a civil proceeding.
The distinction that the Court of Appeals makes relative to the inclusion of the Circuit Court
amount in the Probate Court sanction, hopefully, is a narrow one. I throw open for discussion
the ability of one court to sanction for actions by someone in another court.
The Court of Appeals also ruled that the mere reopening of the estate was not a finding of merit,
which would denigrate a finding of the pleadings being frivolous. It was only an opportunity to
plead.
The Court of Appeals inferred that had the Appellee been an attorney she might have had greater
understanding of the legal obligations concerning the mortgage. Since the Probate Court did not
rule on this basis and ruled only on the basis of the allegation of the fraud and the availability of
information to the Appellant, and that the period of limitation of actions applied, one can look at
this inference as dicta. The Court of Appeals also pointed out that silence is not concealment.
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