Every month I summarize the most important probate cases in Michigan. Now I publish my
summaries as a service to colleagues and friends. I hope you find these summaries useful and I
am always interested in hearing thoughts and opinions on these cases.
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–continued–
Major League Players Who Wore Glasses –continued–
Second Base – Eric Sogard
R. H. Pitcher – Jim Konstanty
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R. H. Designated Hitter – Dick Allen
L. H. Designated Hitter – Bill Virdon
Umpire – “You’re blind ump” – Frank Umont
Manager – Bobby Valentine
REVIEW OF CASE:
Reference Files:

Terror Clause
Probable Cause Hearing

Whether or not the Appellee read my article (Alan May – Litigation Under New Trust Code,
Vol. 4, No. 3, Mich Prob, NTR, LJ p. 27), he availed himself of my theory; that probable cause
can be tested by either a Proponent or a Respondent in a probable cause hearing without
triggering the terror clause.
The Lower Court found that a prospective contestant who filed a Petition for Declaratory Relief,
did not have probable cause to sustain a contest to a Trust. The Probate Court further found that
the declaratory relief sought by the proposed contestant did not constitute a challenge within the
meaning of the Settlor’s terror clause within his Trust.
The Court of Appeals affirmed because the type of action taken by Appellee did not fall within
the “strict” definitions of the terror clause set forth by the Settlor of the Trust. In addition to
noting the absence of language of “any legal action” in the terror clause, the Court of Appeals
went on to say that there was an additional ground for ruling that the terror clause was not
triggered and that was that the Appellee’s prayer for relief did not request the overturning of the
Trust, therefore, the court could not have granted it.
All well and good, but then the Court of Appeals went on to say that the Lower Court cannot
answer hypothetical questions even though declaratory judgment, authorized by the court rules,
presents a hypothetical question. Nevertheless, the Court of Appeals affirmed because they said
the issue of hypothetical question was not before it. What the Court of Appeals is saying is ‘even
though they ruled on and affirmed this Lower Court decision in this case, the whole procedure
utilized by the Probate Court might be void.’ The Court of Appeals then goes on to say that a
Probate Court should not rule on whether there is probable cause until there is an actual
controversy, and that would be by filing the contest. If this becomes the law (and this case is
published), that means that a Defendant can have a preliminary hearing, but a Plaintiff cannot
without triggering the terror clause.
Lesson for the Scrivener, be as broad or narrow as the Settlor wishes and the court should sustain
you.
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