Every month I summarize the most important probate cases in Michigan. Now I publish my summaries
as a service to colleagues and friends. I hope you find these summaries useful and I am always
interested in hearing thoughts and opinions on these cases.
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MAJOR LEAGUE – WHAT IF:
How about an all star team of players who never played in the minors? Out of the tens of thousands in
the bigs there are less than 50 such phenoms.
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REVIEW OF CASE:
Reference Files:

New Code v. Old Code
Removal of Trustee

A Colorado successor beneficiary did not like the way Citizens Bank was treating him. He brought a
Petition for Removal, under the new Trust code, which is seemingly more liberal in grounds of
removal.
The Court of Appeals, in the instant case, defined the word “proceeding” and gave emphasis to Section
1 B of MCL 700.7103 which says that the new code shall apply to proceedings commenced after a
certain date, and this proceeding was commenced at a prior date.
As for grounds of removal, failure to get along and to nurture a relationship is not adequate grounds for
removal. There was no proof of inappropriateness of the present trustee. There was an allegation of
holding on to the case to generate fees but that, like other alleged improprieties, were never proven in
the lower court. “Whitney‟s own assertions do not indicate that the location of the Trust
administration is „inappropriate‟ merely not consistent with his personal preference.”
The court distinguished In re Wege Trust, an unpublished case of June 17, 2008, by there was an
allegation of mismanagement in that case.
The only problem with the Court of Appeals‟ decision is what I believe to be a misstatement of law.
As can plainly be seen, the Court of Appeals determined that appeals on issues of law are de novo.
Although as a general statement this is true, when applied to the Probate Court, it runs four square
against MCR 5.802 B (2) which says “An appeal from the Probate Court is on the papers filed and the
written transcript of the proceedings in the Probate Court or on a record settled and agreed to by the
parties and approved by the court.” The appeal is not de novo {emphasis added}. This rule became
effective in 2002 and the published Opinion cited by the Court of Appeals was in 2007.
There is a conflict here.
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