Every month I summarize the most important probate cases in Michigan. Now I publish my
summaries as a service to colleagues and friends. I hope you find these summaries useful and I
am always interested in hearing thoughts and opinions on these cases.
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BASEBALL STATS:
How will Miguel Cabrera do in 2013 having won the MVP in 2012?
Let us do an analysis; certainly not scientific, but certainly suggestive. Readers will remember
my analysis of the sophomore jinx; players excelling in their first year drop precipitously their
next year. If you have read Daniel Kahneman’s “Thinking Fast Thinking Slow” he explains such
phenomena as “returning to the mean”, and shows it as a near statistical certainty. Let us apply
the theory to MVPs and see if the results are the same when the players are superlative. How did
MVPs do the year after their award?
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I took all MVP players from 1931 to the present to obtain a random sample. I started in the
American League and switched to the National five years later and went back and forth at five
year intervals. I made certain exceptions. I looked at 1939 rather than 1940, as Greenberg won in
1940 but barely played in `41. I exclude Bonds in 2002 because he was juiced, and went to
Miguel Tejada in the American League. For batters, I used batting average as a touchstone.
The results were:
Lefty Grove- Pitcher went 31 and 4 in 1931; 25 and 10 in 1932.
Gabby Hartnett - .344 to .307
Joe Dimaggio - .381 to .352
Phil Cavarretta - .355 to .294
Phil Rizzuto - .324 to .274
Roy Campanella - .318 to .219
Roger Maris - .283 to .269 (yet the second year he won the MVP and hit 61 homers)
Willie Mays - .317 to .288
Boog Powell - .297 to .256
Steve Garvey - up .312 to .319 but dropped in RBIs and homers
Don Baylor - .296 to .250
Dale Murphy - .281 to .302 (when he won a second time-then dropped to .290)
George Bell - .308 to .269
Barry Bonds - 1992- non juice year .336 to .312
Ken Griffey Jr. - .304 to .284
Miguel Tejada - .308 to .278
Ryan Howard - .313 to. 268
Justin Verlander - 24 and 5 to 17 and 8.
In all but two instances, there was a decrease in batting average.
Add to this, only nine players repeated in consecutive years.
Thus, even among the great players, Kahneman’s theory applies.
The unenlighted opinion of this author is that Miggy will not have a higher average in 2013 than
in 2012.
REVIEW OF CASE:
Reference Files:

Unsigned Documents – Effect as Trust Amendment
Class Gifts – Time of Determination
Plain Meaning – Must be Determined in Light of Prevailing Law
Substantial Compliance
Precedent

This published case is a guideline for Scrivener/practitioner in the use of language. It is also of
value to the bench and bar in interpreting that language. The case speaks to the effect of an
unsigned document and the time to adjudge the closing of a class for purposes of distribution.
Settlor left a Trust. Settlor left handwritten unsigned documents which changed the disposition of
her Trust without using the word “amendment”. She handed them, in an envelope, to her
grandson with directions to deliver them to the trustee, post mortem. Included in the envelope
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were references to personal property disposition, which the trust-in-chief called for. The trust-inchief called for a division to a class of children and grandchildren “including future born or
adopted grandchildren”. Six days post mortem a great grandchild was adopted by his
grandparents; making him a grandchild.
The Lower Court found the documents to be valid Trust amendments, and the adoptee, a
grandchild, within the meaning of the term “future” found in the primary Trust. The Court of
Appeals properly sustained the first ruling and reversed the second.
Unsigned Documents
One might argue that this case could be restricted to its facts. However, the court propounds a
theory to which other facts may reasonably fit. First the Court of Appeals cites the Reisman
Estate, 266 Mich App 527 to the effect that general rules of construction to Wills and Trusts
apply equally. The court cites In re Temple Marital Trust; citing also MCL 700.7602(3)(a), that
the Settlor may amend a written Revocable Trust “by substantial compliance with a method
provided in the terms of the Trust.” The court then reviews the terms of the Trust which provide
that the terms can be amended “in any manner”, and presto the unsigned documents, dated in the
handwriting of the deceased, Settlor, constitute an amendment. (Note the broad construction of
“in any manner”).
Class Gifts – Time of Determination
Although the Trust defined grandchildren as “those adopted now or in the future” the Court of
Appeals said you determine the class at the time of Settlor’s death and cites In re Fitzgerald, 159
Mich App 120, 128 (1987). Why a broad interpretation in the case of “in any manner”, and a
narrow interpretation in the case of “now or in the future”?
First simple logic, would the future mean 10 years, 50 years? The lack of certainty would prevent
orderly distribution.
Second “in any manner” does not conflict with prevailing law. In fact, it has an affinity with the
words “substantial compliance.” “Now or in the future” conflicts with law on when to determine
a class (Fitzpatrick).
Footnote by the Court
The Court of Appeals correctly cites in a footnote MCR 7.215(J)(1) to the effect that cases
decided before November 1, 1990 are not binding precedent, but are to be considered
“persuasive authority”. One does not see this particularity often. It is refreshing to see that the
rules to be followed are being followed. However, a huge amount of Will and Trust law predates
November 1, 1990. This law is not arcane, but is so well settled that it does not find its way into
recent Decisions which are published. Most Decisions of the Court of Appeals are not published.
These older cases have never been overruled. Hopefully, Appellant Courts will recognize this
and not use MCR 7.215(J)(1) to wiggle out of established precedent by saying “we are not
persuaded.”
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