Every month I summarize the most important probate cases in Michigan. Now I publish my
summaries as a service to colleagues and friends. I hope you find these summaries useful and I
am always interested in hearing thoughts and opinions on these cases.
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BASEBALL MEMORIES:
This publication, although it postdates Father’s Day, was actually composed on Father’s Day,
and I thought about baseball games I went to with my father. Sports have always been a way for
parents to relate to their children. Sports help parent and child avoid topics which are probably
more important, but highly emotive. My experiences with my father and baseball were fantastic,
providing a segue to the more important, not a substitute for them.
I remember in 1952 attending a Cleveland Indian game where Art Houtteman pitched a one
hitter and had his no hitter broken up in the top of the ninth inning. With two outs; Suitcase
Simpson got a single. There is nothing better than experiencing the thrill of victory and agony of
defeat with your dad.
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The 1968 World Series saw Mayo Smith, Manager, allowing Mickey Lolich to hit rather than
putting in a pinch hitter and Lolich got a base hit. That was a shared memory.
Every game I attended with my father usually brought back memories of the games he had
attended in the past, without me. He grew up in Washington DC and would never admit that
anyone he saw was better than Walter Johnson. He might have been right.
Think about your memories. I invite you to share them with me.
REVIEW OF CASE:
Reference Files: MCR Relation Back Doctrine
EPIC Relation Back Doctrine
Statue of Limitations – Substitution of Estate for an Heir
Plaintiff, as an Individual, brought an action, based on fraud, to set aside a Deed given to
Defendant by Plaintiff’s deceased mother. Defendant properly said the action was reposed in the
estate and not in the Plaintiff, and brought a motion for summary disposition. The lower Court
allowed Plaintiff to amend and add the estate, with himself as personal representative.
Defendant claimed the statute of limitations had run in the interim. Plaintiff claimed the estate’s
action related back to his original filing, prior to the running of the statute of limitations.
Defendant cited Employers Mutual Casualty Company v Petroleum Equipment, Inc., 190 Mich
57. That case bars the invocation of the relation back doctrine when there is a new party.
Plaintiff cited Stamp v Mill Street Inn, 152 Mich App 290; saying that if only the identity of the
parties changed and as the first party had an interest in the proceedings the relation back doctrine
applies.
The Court of Appeals ruled for the Plaintiff and relied upon Stamp rather than Employers
Mutual.
The Court of Appeals also properly cited the relation back doctrine of EPIC, MCL 700.3701.
That provision says that when a person is appointed personal representative his appointment
relates back to the time he performed those acts as an individual if the acts are beneficial to the
estate.
I believe this is a sound decision based on EPIC. I have doubt whether extending Stamp to
estates, as substitute for individuals, is a proper extension of Stamp.
Suppose a non heir-at-law, who was a nominated personal representative, brought the action.
EPIC would apply but not the court rule if Stamp were limited to those “having an interest.”
Why not cite the “wrong capacity” language of Stamp and allow relation back if the Plaintiff had
an interest or brought the action in the wrong capacity?
The Michigan Wrongful Death Act requires that an action be brought in the name of the estate.
Potential recipients of proceeds of a wrongful death action include non heirs-at-law and go
beyond those entitled to inherit under the laws of descent and distribution. Can any heir-at-law
now bring a lawsuit, violating the wrongful death act and have it relate back if anyone is
thereafter appointed personal representative? Certainly if that person is appointed personal
representative they have a good chance of prevailing under MCL 700.3701, but should MCR
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2.118 (D) be invoked? Wouldn’t that lead to the possibility of a multiplicity of lawsuits sought
to be prevented under the Michigan Wrongful Death Act?
Query: Suppose the beneficial actor was not the person appointed personal representative?
MCL 700.3701 allows the personal representative to ratify the act but the relation back doctrine
seems limited to the same person being appointed. If the antecedent actor was a person not
appointed personal representative but was an heir-at-law, it would appear the court rule of
relation back would apply as he, in the words of Tice “had an interest.”
Also, what is the interplay with the current tolling of statute of limitations, based on the death of
the party who has the cause of action? The Tice court made no reference to this.
The dicta is interesting. The Court of Appeals said that the purpose of the statute of limitations
was not undermined because the Defendants knew of the action anyway. How many times does
this happen – and how many times will this argument now be made?
This is a published Decision and has no obvious flaws, only large implications.
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