Every month I summarize the most important probate cases in Michigan. Now I publish my
summaries as a service to colleagues and friends. I hope you find these summaries useful and I
am always interested in hearing thoughts and opinions on these cases.
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MAJOR LEAGUE BASEBALL:
Baseball fans often play games with each other as to the best players they have ever seen. Being
a strict constructionist I want to define “seen” as “personally seen.” Although I was born and
raised in Detroit, I had the privilege of seeing National League players in spring training and in
the 1971 and 2005 all star games. So here is my best team.
Starting nowhere in particular, the best catchers I have ever seen were Roy Campanella and Yogi
Berra; if I had to pick a third and fourth it would be Carlton Fisk and Johnny Bench.
The best first basemen that I have ever seen were Mickey Vernon and Norm Cash.
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My nomination for second basemen would be Bobby Doerr and Jackie Robinson. At shortstop I
choose Phil Rizzuto and Pee Wee Reese.
Third base I would have to choose George Kell and Eddie Matthews, but Al Rosen and Harmon
Killebrew would be close behind.
My outfielders are Al Kaline, Ted Williams, Willie Mays, Hank Aaron, Reggie Jackson and Ken
Griffey, Jr.
Although one never played at this position, I would choose Joe Dimaggio as my right handed
designated hitter and Carl Yatrzemski as my left handed designated hitter. (Yaz did play over
411 games as designated hitter).
My right handed pitchers are Bob Gibson, Bob Feller and Bob Lemon.
My left handed pitchers are Sandy Koufax, Whitey Ford and Billy Pierce.
Happy memories.
REVIEW OF CASE:
Reference files:

Res Ajudicata
Effective Accounting
Rule Against Perpetuities
Corporate Existence
Estoppel/Acquiescence

Decedent Upjohn established a Trust in his Will which created scholarships for Upjohn
Company employees. The Trust was composed of Upjohn stock and was to continue until the
company’s Board voted otherwise or the Upjohn Company should “cease to exist.” Under either
of those two circumstances, the principal would then go to another foundation.
The Trust was established in 1938.
The trial court ruled with the successor foundation and the Office of the Attorney General for
two reasons. First the trial court found that the Upjohn Company did not exist because it was not
listed in the phone book and no one could buy stock in that company. Second, it ruled that the
“prize” Trust violated the rule against perpetuities since it was not limited to 21 years. The
corpus must, therefore, be paid to the successor foundation.
The Court of Appeals reversed.
The Court of Appeals reviewed at length all of the corporate iterations of the Upjohn Company.
I will not review those, except to say that they were many commencing in 1958. Two moments
of legal significance occurred throughout the corporate journey.
1.
In 1962 the trustee filed annual accountings with the Probate Court and the Office of the
Attorney General and, in the words of the Court of Appeals, “the Attorney General requested
copies of all petitions and Notice of Hearings filed in the estate thereafter.” The accountings
were allowed. Keep in mind that 21 years, plus 1938 would be 1959. Therefore, the violation of
rule against perpetuities could have been raised at the hearing on the accounting.
2.
In 1996 the trustee asked the Probate Court for an interpretation of the Will to determine
whether prize recipients could get their traveling expenses to personally receive their award(s).
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No objections to the prizes, qua prizes, were raised by either the successor foundation or the
Office of the Attorney General.
The ruling:
A.

The Corporate Non-Existence Claim

The Court of Appeals ruled that the allegations of non-existence were barred because they could
have been raised in the 1962 and/or 1996 court hearings and the court found that the corporation
still existed as it was, in a Dictionary sense, “functional” and that it “operated.”
(1)
I prefer the second rationale. The stock that Mr. Upjohn set aside
produced income and grew through many forms and produced more income. The essence of a
Will case is the testator’s intent; that doctrine would apply here when the iterations of the
company are “functional” and “operational.” That should have been the sine qua non of the
decision.
(2)
The reason for my limitation is that res ajudicata, applied in the instant
case, is potentially dangerous. In theory anything could have been raised at either hearing. As
lawyers, however, life isn’t like that. Clients have limited resources and want to address the
issues before the court. Cadillac cars are not always driven when Chevys will do. The
concurring opinion relied on estoppel which might alleviate many of our fears. Even better
would have been the doctrine of acquiescence, see Aiken v Gonser, 342 Mich 29 (1959). The
parties in Aiken lived under acquiescence, under the terms of a Will for 30 years including a
wrongful division of property.
B.

Rule Against Perpetuities
(1)

Same result res ajudicata; this could have been argued in 1962.

(2)
Query: Was the Attorney General served with notice prior to 1962? If
not, isn’t notice jurisdictional? Can’t the Attorney General now challenge the years 1959
through 1962 and avoid res ajudicata in that way?
This is another reason why I would limit my opinion to a finding that the corporation is still in
existence and that the Attorney General acquiescenced.
Conclusion:
I would have limited the ruling to say that Upjohn Company existed within the meaning of the
Will and Trust and that the Foundation and Attorney General acquiescenced in a pattern and
practice that barred their right to raise the rule against perpetuities.
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