Every month I summarize the most important probate cases in Michigan. Now I publish my
summaries as a service to colleagues and friends. I hope you find these summaries useful and I
am always interested in hearing thoughts and opinions on these cases.
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DT:

December 20, 2011

RE:

WEBER Estate
STATE OF MICHIGAN COURT OF APPEALS

BASEBALL STATS:
Arizona State University is a college renowned for producing major leaguers although it didn’t
produce any until 1963. Stanford has produced pros since 1904.
Let’s make two all star teams out of each college’s alumni:
Arizona State
Outfield, Reggie Jackson
Outfield, Barry Bonds
Outfield, Rick Monday
Outfield, Andre Ethier

1966
1983-1985
1965
2002-2003
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First base, Bob Horner
Second base, Ian Kinsler
Third base, Lennie Randle
Shortstop, Huble Brooks
Catcher, Duffy Dyer
Pitcher, Larry Gura

1976-1970
2002
1968-1970
1977-1978
1965-1966
1967-1969

Stanford
Outfield, Sam Fuld
Outfield, Chuck Essegian
Outfield, Chris Carter

2001-2004
1951-1953
2002-2004

First base, Dave McCarty
Second base, Steve Buechele
Third base, Ed Sprague
Shortstop, Zeb Terry
Catcher, Bob Boone
Pitcher, Jim Lonborg
Pitcher, Mike Mussina

1989-1991
1980-1982
1986-1988
1911-1914
1967-1969; 1971
1962-1963
1989-1990

REVIEW OF CASE:
Reference Files:

Breach of Trust
Tracing
Constructive Trusts
Five and Five
Scrivener Testimony

This is a simple and well reasoned decision regarding the recovery of assets after a trustee
wrongfully takes money from a Trust.
Defendant was married to wife number one. They had classic A/B Trusts, with defendant
husband as successor trustee, to wife’s Trusts and the sub-Trusts created there under. Wife dies.
Her “estate” was less than the taxable exemption. Therefore, all monies should have passed to
the “B” children’s Trusts. Before this occurred, three things of materiality occurred:
1.

Defendant married wife number two, also a defendant.

2.

Defendant made withdrawals from the master Trust of $220,000 which, through joint
arrangements, passed to wife number two.

3.

Defendant paid $40,000 into the Trust.

4.

Defendant died.

The following occurred:
1

There was no request for the customary 5 x 5 or income from the children’s Trust.

2.

Wife number two paid no consideration for the $220,000 which she got and placed into
an account at “Fidelity”.
2
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The Probate Court ruled, on behalf of the Trust, that money should be returned, and after tracing
it to defendant’s Fidelity account, imposed a constructive Trust. The Court of Appeals affirmed.
The Court of Appeals displays a good application of the law of unjust enrichment; saying that no
wrongdoing is necessary, merely the receipt of monies due others “but for” the breach of trust.
The Court of Appeals makes no negative reference to the Probate Court’s use of Scrivener’s
extrinsic testimony to determine Settlor’s intent that the Trust did not contemplate post mortem
contributions. There was no declaration of either latent or patent ambiguity. In light of that
testimony, that there was a Promissory Note from defendant husband’s estate to the Trust, the
payment of some $40,000 could not have been inferred to be a contribution. Based on that
testimony, such a conclusion was a reasonable inference that the note was being paid.
The Court of Appeals further stated that the “right” to the “five and five” gave no offset because
there was no “request”. This is the only weak point of the opinion. One might say that the
“asker” and the “giver” are the same person, and that “requesting” is overly formalistic. This
case, however, can be taken as an advisory, that in cases such as this it is better to be formalistic.
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