Every month I summarize the most important probate cases in Michigan. Now I publish my
summaries as a service to colleagues and friends. I hope you find these summaries useful and I
am always interested in hearing thoughts and opinions on these cases.
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“Philosophic Musings”

I am having a baseball writer‟s block so I decided to step back and offer some philosophic
musings relevant to our profession. George Will is often quoted as saying “words are deeds.”
The observation was, however, first articulated by Ludwig Wittgenstein in his work Philosophic
Investigations, § 546.
Let us look at a few instances where this is true in law.
You can‟t yell „fire‟ in a crowded theater. Holmes, in defining „clear and present danger‟ said, in
Schenk v U.S., 249 U.S. 47 “The most stringent protection of free speech would not protect a

201 West Big Beaver, Suite 600, Troy, Michigan 48084 | Phone: 248.528.1111 | Fax: 248.528.5129 | www.kempklein.com

Flint Auto Auction, Inc. v The William B. Williams Sr. Trust
STATE OF MICHIGAN COURT OF APPEALS
–continued–
man from falsely shouting „fire‟ in a crowded theatre. Not well known is a subsequent utterance
by Holmes in Getlow v New York, 268 U.S. 652, “Eloquence may set fire to reason.”
Next, let‟s recall that improper words may be deemed by our Judges as contemptuous. This can
be a dangerous concept, as it bears no certainty and what passes as rhetorical polemic with one
judge may bring a jail sentence from another.
Words can be the basis of intentional infliction of emotional distress and are obviously the
gravamen of slander.
Words such as “yes” are the acts which commit us to contracts and make us subject to penalties
of perjury when uttered in courts.
Finally, words are the acts from which lawyers are paid.
REVIEW OF CASE:
Reference Files:

Waiver of Arbitration Clause
Declaratory Judgment

Plaintiff sought a declaratory judgment against a Trust to determine whether there had been
satisfaction of an agreement. The action was severed between Probate Court and Circuit Court
and ultimately the whole matter was sent to Probate Court. Defendant Trust moved for summary
disposition on the basis of an arbitration clause and counter-claimed. The defendant alleged that
there was a waiver of the arbitration clause because some discovery was taken. The Probate
Court granted summary disposition and the Court of Appeals sustained and affirmed the Probate
Court decision.
The conducting of discovery must be extensive to be inconsistent with the arbitration clause to
produce a waiver and this discovery wasn‟t that extensive.
Although the Court of Appeals doesn‟t say that pure prejudice, in a great amount, might
constitute waiver of an arbitration clause. They did say that “pure prejudice” or “great
prejudice” was not present here. Therefore, one can take this case as a statement that if there is
great prejudice (to be determined on a factual basis) that such would be a basis for constituting
waiver.
The court did not address whether the filing of a counterclaim was tantamount to a waiver and,
by implication, it wasn‟t.
The Court of Appeals, also by implication, affirmed the Probate Court jurisdiction to grant a
declaratory judgment.
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