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Every month I summarize the most important probate cases in Michigan. Now I publish my 

summaries as a service to colleagues and friends. I hope you find these summaries useful and I 

am always interested in hearing thoughts and opinions on these cases. 

PROBATE LAW CASE SUMMARY 

BY: Alan A. May Alan May is a shareholder who is sought after for his experience in 
guardianships, conservatorships, trusts, wills, forensic probate 
issues and probate. He has written, published and lectured 
extensively on these topics. 

He was selected for inclusion in the 2007-2013 issues of Michigan 

Super Lawyers magazine featuring the top 5% of attorneys in 

Michigan and has been called by courts as an expert witness on 

issues of fees and by both plaintiffs and defendants as an expert 

witness in the area of probate and trust law. Mr. May maintains an 

“AV” peer review rating with Martindale-Hubbell Law Directory, 

the highest peer review rating for attorneys and he is listed in the 

area of Probate Law among Martindale-Hubbell’s Preeminent 

Lawyers. He has also been selected by his peers for inclusion in 

The Best Lawyers in America® 2014 in the fields of Trusts and 

Estates as well as Litigation – Trusts & Estates (Copyright 2013 

by Woodward/White, Inc., of SC). He has been included in the Best Lawyers listing since 2011. 

He is a member of the Society of American Baseball Research (SABR). 

For those interested in viewing previous Probate Law Case Summaries, go online to: 

http://www.kempklein.com/probate-summaries.php 

DT: April 7, 2014 

RE: In re Estate of Grace Elaine Reid 

 STATE OF MICHIGAN COURT OF APPEALS 

BASEBALL LORE: 

The following is taken from Philip Roth’s Portnoy’s Complaint. 

“Oh, and there is nothing in life, nothing at all, that quite compares with the 

pleasure of rounding second base at a nice slow clip because there is just no hurry 

anymore, because the ball you’ve just hit has just gone sailing out of sight”. 
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REVIEW OF CASE: 

Reference Files: Holographic Will Admissibility 

Dead Man’s Statute 

MRE 803(24) – Hearsay 

Standard of Admission to Will – Clear Error 

Decedent wrote a document, signed and dated it in her own handwriting. The Lower Court found 

that, because some language was incoherent and there were butterflies and biblical references 

written on the document, that the document constituted incomplete instructions. The Lower 

Court supported its determination by citing the fact that the “notes” were taken to a lawyer who 

never codified the document as a Will. 

The Court of Appeals sustained the ruling inter alia: 

1. As the Court of Appeals decided that the Probate Judge’s Opinion was to be reversed for 

“clear error”, the determination by the Probate Court, as to whether the document was or was not 

a Will; was by implication a fact question. 

2. Even though the document technically had the basics of a Holographic Will (in the 

Decedent’s own handwriting, signed and dated) the nature of the writing merited a finding that 

they were notes only (butterflies, biblical references, incomplete instructions and a trip to an 

attorney’s office which did not result in a consummated document). Interestingly, and apparently 

dicta, the Court of Appeals said that whether or not there was testamentary intent – can be 

established by extrinsic evidence; citing MCL 700.2502 (3), and In re Smith, 252 Mich App 120 

(2002). Thus, a Holographic Will like any other Will that appears to meet the statutory standards 

may lack testamentary intent. However, in a footnote, the Court of Appeals clearly points out 

that this is not what the Lower Court did; stating that the Lower Court found only that the 

evidence, the writing, represented only notes and not a finding of the lack of testamentary intent. 

3. The dead man’s statute has been abrogated by implication. 

4. Being dead doesn’t amount to being unavailable under the hearsay exemptions, and the 

hearsay catch all phrase of MRE 804 (24) was not available because it was not pleaded properly 

or preserved on appeal. 

Query: What about a “document intended as a Will?” Was this pleaded? 

The Court of Appeals cited admitting a document that qualifies under MCL 700.2503, but there 

was absolutely no discussion about this section dealing with a document intended as a Will, only 

a discussion of 2502, referencing holographics. 

What’s next – an attorney malpractice action against the attorney? 
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