Every month I summarize the most important probate cases in Michigan. Now I publish my
summaries as a service to colleagues and friends. I hope you find these summaries useful and I
am always interested in hearing thoughts and opinions on these cases.
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In re Estate of Anna Metcalfe
STATE OF MICHIGAN COURT OF APPEALS

BASEBALL STATS:
The following is taken from Thomas Wolfe’s “On Time and the River” as found in Nicholas
Dawidoff’s Baseball a literally anthology.
“The batter stands swinging his bat and grimly waiting at the plate, crouched, tense, the catcher
crouched, the umpire bent, hands clasped behind his back, and peering forward. All of them are
set now in the cold blue of that slanting shadow except the pitcher who stands out there all alone,
calm, desperate, and forsaken in his isolation, with the gold – red swiftly fading light upon him,
his figure legible with all the resolution, despair and lonely dignity which that slanting, somehow
fade of light can give him. Deep lilac light is eating swiftly in and from every corner of the field
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–continued–
now, and off there is a vision of the misty, golden and October towers of the terrific city. The
scene is unforgettable in the beauty, intoxication and heroic feeling of its incredible design, and
yet, as overwhelming as the spectacle may be for him who sees it, it is doubtful if the eyewitness
has ever felt its mystery, beauty, and strange loveliness as did that unseen and unseen audience in
a little town”.
REVIEW OF CASE:
Reference Files:

Summary Disposition
Standard on Appeal:
Factual Findings – Clear Error
Disposition Rulings – Abuse of Discretion
Discovery

Appellee obtained the admission of a Holographic Will. Appellant did not file objections, but
wrote a letter stating objections. She alleged incapacity. The Court of Appeals ruled that the
letter did not rise to the level of a pleading. Therefore, there was no “pending action or petition”.
Hence, if there was no pending action or petition for commencement discovery could not be
taken, MCR 5.101 (B), MCR 2.302 (A) (1) and (B) (1).
Although the Opinion found that the law on summary disposition was not applicable, if it had
been applicable the allegation that discovery is necessary to bar a summary disposition, requires
that “the party must at least assert that a dispute does, indeed, exist and support that allegation by
some independent evidence”. In this unpublished Opinion the Court of Appeals goes on to cite
Davis v City of Detroit, 269 Mich App 376, 379-380.
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