Every month I summarize the most important probate cases in Michigan. Now I publish my
summaries as a service to colleagues and friends. I hope you find these summaries useful and I am
always interested in hearing thoughts and opinions on these cases.
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In Re Bisbikis Trust
STATE OF MICHIGAN COURT OF APPEALS

BASEBALL STATS:
MIDGET ALL-STAR TEAM
Baseball players are traditionally a tall lot, perhaps not like basketball players but they do enjoy a
large physical stature.
There have been a good number of short baseball players, but I tried to select a team of players
that had some prominence.
My criteria was simple, you had to be five foot six or under.
At second base I chose Jose Altuve. He was five foot six and was voted the MVP in 2014. He had
225 hits, 56 stolen bases, and a batting average of .3401 leading the league in all three categories.
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STATE OF MICHIGAN COURT OF APPEALS Case
–continued–
First base. This was somewhat harder because first basemen, presumably because of their reach,
are a taller group. Fred Haney was a Tiger who played in the teams and had played 11 games at
first base. He was five foot six inches tall.
At third base I chose Joe Sewell, a member of the Hall of Fame. He had a lifetime average of .312.
His records show that he played at five foot six and a half inches, but I think that can be contested.
Although primarily a shortstop he played 642 games at third base.
As catcher I chose Tony Rego. He had a lifetime average of .287 and was five foot four inches tall
and weighed 140 pounds. He was known as the Mighty Midget and he played for two years in the
20’s with the St. Louis Browns.
At shortstop I chose another Hall-of-Famer, Phil Rizzuto. He was five foot six and played 13 years
despite being in the armed forces for three years. He had a .273 lifetime batting average and a .355
slugging average. He had a .968 fielding average and he went to the World Series with the Yankees
ten times.
In the outfield I chose another Hall-of-Famer, Hack Wilson. Hack was five foot six and lead the
league three times in home runs, once with 56 dingers. The same year he led the league and set a
league record at 109 RBI. He had a .965 fielding average and .307 batting average and a .545
slugging average.
Hack is joined in the outfield with Albie Pearson. Albie was five foot five and weighed 140 pounds
and lead the league once in runs with 115. He had a lifetime batting average of .270.
Albie is sandwiched by Hack Wilson and Wee Willie Keeler. Keeler was five foot four inches tall,
weighed 140 pounds and had a lifetime average of .343 and a slugging average of .418. He led the
league twice with hits, including one year at 239 hits and twice in batting average and once in runs
scored. He is also a hall of famer.
For a left handed pitcher I chose Bobby Shantz. Bobby was five six and weighed 139 pounds. He
had 119 wins and 99 losses. A lifetime ERA of 3.38.
Finding a right-handed pitcher was not easy, but I found one in Jimmy Bannon who was five foot
five and played three games in the National League in 1893 and 1894 for the St. Louis Cardinals
and the Boston Braves.
Do you have any favorites?
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REVIEW OF CASE:
Reference Files:

Time of Appeal
Documents as Amendments to Trust

Decedent left handwritten notes long after the execution of a written Trust. Appellate sought to
have them judicially deemed an Amended to the Trust pursuant to MCL 700.7602(3)(a) allowing
for same.
Appellee moved for Summary Disposition claiming that the notes were beyond the allowable types
of documents to fall within the Trust Code provisions. Appellant prevailed on Summary
Disposition.
The Court of Appeals first considered the timeliness of the service of the Order of Dismissal.
Appellee claimed there was a violation of 2.602 requiring service within seven (7) days.
The Court of Appeals properly pointed out that when there was a violation that an Appellant could
follow MCR 7.204(a)(3) by filing an Affidavit stating that they were served beyond the time limit
and that the Appellant would have a valid appeal unless the Appellee filed an opposing Affidavit
thus, the timeliness of the appeal was valid.
Next the Court of Appeals ruled that they analyzed this case de novo not because it was a Summary
Disposition but because it was the construction of a Trust or Will.
This is not technically correct. I would have preferred that they analyzed the de novo as the
granting of Summary Disposition simply because neither the lower Court nor the Court of Appeals
was not construing a Trust, but documents it found not to be a Trust.
To avoid circularity, I would have suggested law regarding the interpretation of written
instruments. Since the position of Appellant was in the nature of rescission or reformation perhaps
the case of Kobylinski vs. Szeliga, 307 Mich, 306 would have been more appropriate. However,
the Bisbikis case can be taken as law that when construing documents allegedly testamentary in
nature you use the same law for construction as you use for interpreting documents that are
testamentary in nature.
The Court of Appeals could have merely found that there was no mention of the Trust in the letters
nor was there the use of the word “amendment” and found de novo that the documents in question
would be beyond the scope of MCL 700.7602(3)(a). The Court however, probably because the
word “Trust” was mentioned as “part of the history” in the documents, and because there was a
case, In Re Stillwell, 299 Mich App 294, which allowed notes to be considered an amendment, the
Court did its job and did construe the notes de novo by distinguishing Stillwell and thereby laying
down a pretty good road map as to when you do and when you don’t comply with Stillwell and
thus MCL 700.7602(3)(a).
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Stillwell
1. Delivery of notes to Trustee
2. Notes on envelope that these were final
directives.
3. There was a summary of assets.
4. Used the word “directives”.
5. There were inconsistencies.

Chase
1. None, the Court of Appeals found that
delivery created an inference of intent to
amend.
2. None and the word “directive” was not
used.
3. None.
4. None.
5. Only one inconsistency in language.

The Probate Bar is urged to take a look at pages 70 through 73 of the Michigan Bar Journal for
December 2014. The jury instructions regarding burden of proof for Will contests for presumption
of undue influence have been deleted and are continuing to be reviewed.
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