Every month I summarize the most important probate cases in Michigan. Now I publish my
summaries as a service to colleagues and friends. I hope you find these summaries useful and I am
always interested in hearing thoughts and opinions on these cases.
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STATE OF MICHIGAN COURT OF APPEALS

BASEBALL RULES:
Did you know that if a catcher suspects that a wild pitch is being thrown and he throws his glove
or mask at the ball to stop it, and it touches the ball the batter is awarded a three-base hit? This is
rule 705.
A player who throws his cap, mitt or mask at a ball, and it strikes the ball it is, in the vernacular, a
ground rule triple. This is all true if it happens in fair territory.
However, if a pitcher throws a ball, with runners on base, and the ball becomes lodged in the
umpire or catcher’s mask or paraphilia, pursuant to rule 5.09(G), the runner on base advances one
base.
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STATE OF MICHIGAN COURT OF APPEALS Case
–continued–
QUERY: What happens if this “lodging” was the third strike and there were two outs?
The answer is, pursuant to rule 5.09, the batter is awarded first base even though he has struck out.
If there happens to be a runner on third base, that runner is awarded home plate.
REVIEW OF CASE:
Reference Files:

Effective Mediation Agreement in a Divorce Action on Devolution of
Property in Probate

Appellee’s deceased entered into a domestic relations mediation agreement with Appellant. After
the agreement was reached an audio recording was made of the agreement. Appellee died before
the agreement could be codified into a Judgment. The domestic relations judge said “I will sign
the Judgment when I receive it”.
Appellee died. Appellant, in Probate Court, sought to restrain the devolution of Appellee’s estate
to other than her; claiming that she was still the widow.
The Oakland County Probate Court granted Appellee summary disposition, citing the agreement.
The Court of Appeals reversed, saying that a Judgment was a predicate to the divorce and the
agreement had no efficacy.
I believe the Court of Appeals is in error. All the law cited by the Court of Appeals is correct
regarding death terminating divorce proceedings1, the court speaks through its Judgments, etc. But,
I believe that the Court of Appeals missed the point. The point is that although the divorce
proceedings ended with death the oral agreement, in my opinion, was still binding.
Why?
The Court of Appeals cites the correct rule regarding divorce mediation, MCR 3.216(H)(7), but
the Court of Appeals places its emphasis on the wrong phrase. The rule simply says:
“That for an agreement to be binding the terms shall be reduced to
writing or Acknowledged on an audio recording”.
This is what should be emphasized. Then the rule goes to say that:
“After a settlement is reached the parties shall take the necessary
steps to obtain a Judgment”.
The predicate for the binding agreement is its writing or recording. The Judgment is not a predicate.
It may be necessary to effectuate the divorce, but not the agreement. Spouses can adjust inheritance
irrespective of divorce.
The rule does not say to be binding you must have an agreement and a Judgment. The word
‘Judgment’ is in at a separate sentence. If the Supreme Court, in its rule making power, had meant
otherwise it would have drafted the rule to say to have a binding agreement you need either a
writing or an audio recording and a Judgment. The rule of expression unius est exclusion alterius
applies.

1

But C. F. continued jurisdiction to raise alimony post mortem Braffert v Braffert, 308 Mich 806 (1944) and Flager
v Flager, 475 N.W. 2d 411, 190 Mich App 3.5 (1991).
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STATE OF MICHIGAN COURT OF APPEALS Case
–continued–
In ruling on a post Nuptial Agreement, the Court of Appeals in the matter of Lentz v Lentz, 271
Mich App 465 (2008), the court said that:
“The Divorce Court must enforce an agreement for separate
maintenance in the suit for separate maintenance”.
True, oral pre-nupts and post-nupts are not considered to be valid, as a general rule. BUT, as MCR
3.216(H)(7) sets for an oral methodology that audio recording should be deemed efficacious.
This author believes that irrespective of whether the marriage is dissolved by divorce due to the
absence of Judgment, the agreement, qua agreement, for purposes of devolution is valid and
binding.
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